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1 Docket entries 

Docket No. 891G6 


Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Appearances: For Taxpayer: Paul F. Myers, Esq., Martin W. 

Meyer. Esq., Harold Evans, Esq. For Comm’r, C. R. Marshall. Esq. 

7/27/38 Transferred to Mr. Murdock. 

1937 

May 22—Petition received and filed. Taxpayer notified. (Fee 
paid.) 

May £4—Copy of petition served on General Counsel. 

June 19—Answer filed by General Counsel. 

June 24—Copy of answer served on taxpayer. 

July 26—Reply to answer filed by taxpayer. 7/26/37 copy served 
on General Counsel. 

Nov. 30—Notice issued placing proceeding on Wash., D. C., 
Calendar. 

1938 

Mar. 17—Hearing set 4/28/38. 

Apr. 28—Hearing had before Mr. Black on merits. Submitted. 
Stipulation of facts filed. Briefs as per rules. 

May 2—Transcript of hearing of April 28. 1938. filed. 

May 27—Brief filed by taxpayer. 5/28/38 copy served on General 
Counsel. 

June 23—Reply brief filed by General Counsel. 

July 12—Reply brief filed by taxpayer. 7/12/38 copy served on 
' General Counsel. 

Aug. 24—Memorandum opinion rendered. John E. Murdock, Div. 3. 
Decision will be entered for the petitioner. 

Aug. 26—Decision entered. J. E. Murdock, Div. 3. 

Nov. 17—Petition for review by United States Circuit Court of 
Appeals. Third Circuit, with assignments of error filed 
by General Counsel. 

Dec. 1—Proof of service filed by General Counsel. 

Nov. 17—Petition for review by United States Court of Appeals, 
District of Columbia, with assignments of error filed 
by General Counsel. 

Dec. 1—Proof of service filed by General Counsel. 

Dec. 3—Affidavit of service of petition for Review (Dist. of 

| ; Columbia) (2) attorney & petitioner. 

Dec. 3—Affidavit of service of petition for review filed (Third 

Circuit) (2) attorney and petitioner. 

1939 

Jan. 12—Motion for extension of time to 2/15/39 to transmit the 
record filed by General Counsel (Dist. of Columbia). 
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2 1939 

Jan. 12—Motion for extension of time to 2/15/39 to transmit 
the record filed by General Counsel (Third Cir¬ 
cuit). 

Jan. 12—Order enlarging time to 2/15/39 to transmit the record 
entered (Dist. of Columbia). 

Jan. 12—Order enlarging time to 2/15/39 to transmit the record 
, entered (Third Circuit). 

Jan. 18—Certified copy of order from third circuit re transmission 

of copies of Exhibits D and page 1 of Exhibit E as 
physical exhibits and a copy of third order filed. 

Jan. 21—Praecipe of record filed by General Counsel, with proof 
of service thereon (Third Circuit). 

Feb. 1—Praecipe of record filed by General Counsel, with proof 

of service thereon (Dist. of Columbia). 

3 Petition 

United States Board of Tax Appeals 
Docket Xo. 89166 

Germantown Trust Company, Trustee of the Germantown Trust 
Company Bond Investment Fund, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

United States Board of Tax Appeals. Filed May 22. 1937. 

The above-named petitioner hereby petitions for a redetermination 
of the deficiency set forth by the Commissioner of Internal Revenue 
in his notice of deficiency (IT:B: 3 LS-90 D) dated February 27, 
1937. and as a basis of its proceedings alleges as follows: 

1. Petitioner is a fiduciary, with its principal office at Germantown 
and Chelten Avenues. Philadelphia. Pennsylvania. 

2. The notice of the deficiency (a copy of which is attached and 
marked Exhibit “A") was mailed to the petitioner on February 27, 
1937. 

3. The taxes in question are income taxes for the calendar year 
1932 and in the amount of Three Thousand Six Hundred Eiglity-Six 

Dollars ($3,6S6), all of which is in controversy. 

4 4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue erred in determining 
a deficiency for 1932 income taxes in view of the fact that the period 
for the assessment of such taxes had already expired. 

(b) The Commissioner further erred in holding that the peti¬ 
tioner was operating as a corporation during 1932. 

(c) The Commissioner further erred in failing to hold that the 
petitioner was operating as a trust during 1932. 

5. The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 

(a) Petitioner filed a fiduciary return for the year 1932, on or 
before March 15, 1933, and the said return has been duly audited 
and approved by the Bureau of Internal Revenue. 
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(b) The Commissioner did not determine any deficiency in re¬ 
spect of such tax until February *27. 1937, at which time the statutory 
period for the assessment of income taxes had expired. 

(c) The taxpayer believes that the individual beneficiaries of the 
said trust fund have regularly included in their individual income 
tax returns their share of the income of the said fund and have duly 
paid income taxes thereon. 

(d) The Germantown Trust Company Bond Investment Fund was 
formed by agreement dated April 1. 1930. by and among Ger- 

5 mantown Trust Company as trustee, and l>eneficiaries of the 
said fund, designated therein as participants, acting by and 
through Germantown Trust Company as agent. A copy of said 
agreement, marked “Exhibit B.” is attached hereto and made a part 
hereof. 

(e) The Germantown Trust Company Bond Investment Fund was 
created to form a single fund of high-grade bonds in which persons 
for whom the Company held securities as agent might have undi¬ 
vided interests. The trustee was to make and did make substantial 
permanent conservative investments. 

(f) Changes in investments in bonds held in the said fund have 
been made only for the purpose of conservation of the corpus of the 
fund and liquidation thereof upon withdrawal of units from the 
fund. The trustee has never been active in buying and selling bonds 
and has engaged in no other activities except the making of substan¬ 
tial permanent conservative investments and the collection and dis¬ 
bursement of the income received therefrom. 

(g) The management of the said fund was solely in the hands of 
the trustee. The participants in the fund had no voice in its creation 
or in its management. The interests of the participants were not 
transferable. The participants could terminate their interests in the 
fund upon due notice, and the trustee upon giving the notice provided 
in the agreement could likewise terminate the trust. The powers and 

duties of the trustee, as well as the manner of operation of 
G the fund, were the same as those usually existing in fiduciary 
relationships with the exception that the agreement permitted 
the commingling of the funds received in trusts from the participants. 

Wherefore, the petitioner prays that this Board may hear the 
proceeding and find that the period for the assessment of 1932 income 
taxes had already expired on February 27. 1937. and that the peti¬ 
tioner was operating as a trust during 1932, rather than as a 
corporation. 

Germantown Trust Company Bond Investment Fund. 
By Germantown Trust Company. Trustee. 

By Tiios. Humphreys. Jr., 

Assistant Trust Officer. 

Germantown- and Chelten Avenues. 

Ph lladelph la. Pen ns i/I van la. 

Paul F. Myers, 

Martin W. Meyer, 

Munsey Bldg.. Washington. D. C. 

Harold Evans, 

Provident Trust Bldg.. Phil a.. Penn-a., 

Counsel for Petitioner. 
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T State of Pennsylvania, 

County of Philadelphia. 

Thos. Humphreys, Jr.. being duly sworn, says that he is Assistant 
Trust Officer of the petitioner above named and that he is duly 
authorized to verify the foregoing petition: that lie has read the 
foregoing petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated are true, 
except as to those facts stated as to be upon information and belief, 
and those facts he believes to be true. 

Thos. Humphreys. Jr. 

Subscribed to and sworn to before me this 15th day of May 1937. 

Yellif. Groves. 

Mv Commission Expires April 14, 1939. I am not a Director, 
Stockholder, or Officer in the above-named corporation. 

5 EXHIBIT A 

Treasury Department. 

Washington. Feb. 27. * 27. 

Office of Commissioner of Internal Revenue. Address Reply to 
Commissioner of Internal Revenue and refer to. 

Germantown Trust Company Bond Investment Fund, 

Germantown Trust Company. Trustee. 

Chelten and Germantown. Avenues. Philadelphia-. Pennsylvania. 

Sirs: You are advised that the determination of your income tax 

liability for the taxable year(s) 1932 -discloses a deficiency of 

$3.6S6.00, as shown in the statement attached. 

In accordance with section 272 (a) of the Revenue Act of 1932. as 
amended by section 501 of the Revenue Act of 1934. notice is hereby 
given of the deficiency mentioned. Within ninety days (not count¬ 
ing Sundav or a legal holidav in the District of Columbia as the 
ninetieth day) from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax Appeals for a 
redetermination of the deficiency. 

Should you not desire to file a petition, you are requested to execute 
the enclosed form and forward it to the Commissioner of Internal 
Revenue. Washington. D. C.. for the attention of IT: C: P-7. The 
signing and filing of this form will expedite the closing of your 
return (s) by permitting an early assessment of the deficiency and 
will prevent the accumulation of interest, since the interest period 
terminates thirty days after filing the form, or on the date assess¬ 
ment is made, whichever is earlier. 

Respectfully. 

Guy T. Helvering. 

Co mmissioner. 

By (Signed) W. T. Sherwood, j 

Acting Deputy Commissioner. 

Enclosures: 

Statement. 

Form 870. 


- - - - 
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Statement 

IT: B: 3. 

LJ-90D. 


In re: Germantown Trust Company Bond Investment Fund, Ger¬ 
mantown Trust Company. Trustee. Chelten and Germantown 
j Avenues, Philadelphia, Pennsylvania 

1 INCOME TAX LIABILITY 

Year 1932; income tax liability, $3,686.00; income tax assessed, 
none; deficiency, $3,686.00. 

The deficiency indicated above is shown in the agent’s report dated 
July 8. 1936. a copy of which was furnished you under date of July 
21, 1936, by the internal revenue agent in charge at Philadelphia, 
Pennsylvania. 

Reference is made to your brief dated August 8, 1936, filed in the 
office of the internal revenue agent in charge, in protest against the 
findings of the examining officer. 

Careful consideration has been given your protest, together with 
the Trust Agreement made on April 1, 1930. in connection with the 
review of the report of the internal revenue agent in charge. 

It is held by this office that during the year 1932 you were operat¬ 
ing as a corporation as defined by section 1111 (2) and article 1312, 
Regulations 77, Revenue Act of 1932. 

I A response has not been received to the preliminary letter addressed 


to you under date of Februarv 6, 1937. 

R 

COMPUTATION OF NET INCOME 

I 1 

Net income reported on form 1041_$26, 570.58 

10 Germantown Trust Company Bond Investment Fund_ Statement 

Brought forward-$26,570.58 

Unallowable deductions and additional income: 

(1) Interest accrued on bonds purchased during tax¬ 
able year_$246. 72 

Less: Error in computation_ 10. (X) 

- 236.72 

Net income adjusted- 26. 807.30 

COMPUTATION OF TAX 

Net income taxable at 13%%_$26,807.30 

Income tax liability_ $3.686. 00 

Income tax previously assessed_ None 


Deficiency in income tax-- ?3,686.00 


explanations 

(1) The amount, representing the accrued interest, which you advanced to 
the seller of municipal bonds purchased during the taxable year, is not a 
proper deduction from income. 
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11 Amice r 

United States Board of Tax Appeals 
Docket No. 891 GO 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

United States Board of Tax Appeals. Filed June 19, 1937. 

Now comes the respondent, by his attorney Morrison Shafroth, 
Chief Counsel. Bureau of Internal Revenue, and for answer to the 
petition of the above-named taxpayer, admits, denies, and alleges 
as follows: 

1. Admits the allegations contained in paragraph 1 of the petition. 

'2. Admits the allegations contained in paragraph 2 of the petition. 

3. Admits the taxes in controversy are income taxes for the calendar 
year 1932. Denies the remainder of the allegations contained in 
paragraph 3 of the petition. 

4. (a), (b). (c). Denies the Commissioner erred in respect to the 
matters alleged in subparagraphs (a) (b), and (c) of paragraph 4 
of the petition. 

5. (a). Admits a so-called “Fiduciary Return of Income” for the 
calendar year 1932 (Form 1041) was filed in the name of The Ger¬ 
mantown Trust Company Bond Investment Fund. Denies the re¬ 
mainder of the allegations contained in subparagraph (a) of para¬ 
graph 5 of the petition. 

1 (b), (c), (d), (e), (f), (g). Denies the allegations contained in 
subparagraphs (b) to (g). inclusive, of paragraph 5 of the petition. 

6. Denies generally and specifically each and every allegation con¬ 
tained in taxpayers petition, not hereinbefore admitted, qualified, or 

denied. 

12 7. Respondent alleges: 

(a) That the petitioner is taxable for the year 1932 as a 
corporation. 

(b) That the petitioner filed no corporation income tax return for 
the calendar year 1932 on Form 1120. 

(c) That if a corporation makes no return of the tax imposed by 
Title I of the Revenue Act of 1932. but each of the shareholders 
includes in his return alleged distributive shares of the net income of 
the corporation, then the tax of the corporation shall be assessed 
within four years after the last date on which any such shareholder’s 
return was filed. (Section 275 (c) of Revenue Act of 1932: ch. 209, 
47 Stat. 169, 237.) 

(d) That the notice of deficiency dated February 27, 1937. was 
mailed to the petitioner herein within four years after the last date 
on which the shareholder’s returns were filed and prior to the ex- 
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piration date of the statute of limitations for making assessments 
against said petitioner. 

Wherefore it is prayed that this appeal be denied. 

(Signed) Morrison Shafroth, 

Morrison Shafroth. 

Chief Counsel. 

Bureau of Internal Revenue. 

Of Counsel: 

J. E. Marshall, 

C. R. Marshall, 

Special Attorneys , 

Bureau of Internal Revenue. 

13 Petitioner’s reply 

United States Board of Tax Appeals 
Docket No. 89166 

Germantown Trust Company, Trustee of the Germantown Trust 
Company Bond Investment Fund, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

United States Board of Tax Appeals. Filed July 26, 1937. 

Now comes the petitioner and for reply to the respondent’s answer 
alleges as follows: 

7. (a) Denies that the petitioner is taxable for the year 1932 as a 
corporation. 

(b) Denies that the petitioner filed no income tax return for the 
calendar year 1932 and on the contrary avers that the petitioner filed 
a fiduciary return on or before March 15, 1933, as set forth in para¬ 
graph 5 (a) of its petition. 

(c) Admits that paragraph 7 (c) correctly sets forth the sub¬ 
stance of Section 275 (c) of the Revenue Act of 1932. but denies 
that the said section is applicable in view of the fact that a return was 
filed by the petitioner as above set forth. 

(d) "Admits that the notice of deficiency dated February 27. 1937, 
was mailed within four years after the last date on which 

14 any return of a beneficiary of the trust was filed, but avers 
that such notice was not mailed within two years after the 

return was filed by the petitioner as required by Section 275 (a) of 
the Revenue Act of 1932. 

Wherefore it is prayed that the petition be granted. 

Germantown Trust Company Bond Investment Fund. 
By Germantown Trust Company. Trustee. 

By (S) Thomas Humphreys. Jr., 

Assistant Trust Officer , 

Germantown <£ Chelten Aves.. Philadelphia , Pa. 

Paul F. Myers. 

Martin W. Meyer, 

Munsey Bldg.. Wash.. D. C. 

Harold Evans, 

Provident Trust Bldg ., Phila.. Penna.. 

Counsel for Petitioner. 
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15 Memorandum opinion 

United States Board of Tax Appeals 
Docket No. 89166 

Germantown Trust Company Bond Investment Fund. German¬ 
town Trust Company. Trustee, petitioner 


v. 

Commissioner of Internal Revenue, respondent 

Paul F. Myers. Esq., for the petitioner. 

C. R. Marshall, Esq., for the respondent. 

Murdock: The Commissioner determined a deficiency of $3,686 in 
income tax for 1932 on the theory that the petitioner is an association 
taxable as a corporation. The petitioner raises two issues: 

!(1) It is an association taxable as a corporation; 

(2) Has the statute of limitations run against assessment and col¬ 
lection of the deficiency ? 

The facts have been stipulated and are found as stipulated. A de¬ 
cision favorable to the petitioner upon either issue will completely 
dispose of the case, and for that reason the first issue will not be 
discussed or decided. 

The petitioner filed a “fiduciary Return of Income" for 1932 on 
March 15, 1933. The return was made on form 1041. The petitioner 
never filed a return on form 1120 for 1932. The notice of deficiency 
was mailed on February 27. 1937. which was more than two years 
after the filing of the return on form 1041 but was less than four 
years after the last date upon which any participant filed 
16 his 1932 income tax return. The fiduciary return was filed in 
good faith and gave all of the information necessary for the 
assessment of the tax upon a corporation. The Commissioner used 
that information to prepare a return on form 1120 on September 17, 
1936. He called this a “substitute return” and it bears a notation 
that the reason for preparing it was “Orig. filed on 1041.” 

• The respondent concedes that the statute has run against assess¬ 
ment of the tax if the two-year period was started by the fiduciary 
return on form 1041. He contends, however, that this is a no-return 
case governed by section 275 (c) of the Revenue Act of 1932 rather 
than by section 275 (a). The Commissioner further concedes that 
the Board under similar facts held in the case of Roosevelt & Son 
Investment Fund, et al.. 34 B. T. A. 38. that a return on form 1041 
started the running of the statutory period of two years provided 
in section 275 (a) of the Revenue Act of 1928. He does not suggest 
that the present case is different in any important circumstance from 
the Roosevelt case. But he argues that the Circuit Court of Appeals 
for the Second Circuit, in dismissing his appeal in that case for lack 
of jurisdiction. (89 Fed. (2d) 706). indicated that the return on 
1041 did not start the two-year period and only a return on 1120 
would suffice. He says that the dissenting opinion of the Board in 
the Roosevelt case sets forth his contentions. 

The Board in the Roosevelt case stated its reasons for concluding 
that a fiduciary return would suffice. Following its opinion in the 
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Roosevelt case, the Board holds that the statute had run before the 
Commissioner mailed his notice in this proceeding. 

Decision will be entered for the petitioner. 

Enter: 

Entered Aug. 24, 1938. 


17 Decision 

United States Board of Tax Appeals. Washington 
Docket No. 89166 

Germantown Trust Company Bond Investment Fund, 
Germantown Trust Company, Trustee, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Pursuant to the determination of the Board, as set forth in its 
Memorandum Opinion entered August 24. 1938. it is ordered and 
decided that there is no deficiency in income tax for the year 1932. 
Enter: 

Entered Aug. 26, 1938. 

(s) J. E. Murdock. Member. 

18 Petition for review and assignment of error 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 89166 

Guy T. Helvering. Commissioner of Internal Revenue, 

PETITIONER ON REVIEW’ 

v. 

Germantou’n Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

Received Nov. 17, 1938. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Nov. 17,1938. 

To the Honorable Judges of the United States Court of Appeals for 
the District of Columbia: 

Now comes Guy T. Helvering, Commissioner of Internal Revenue, 
by his attorneys. James W. Morris, Assistant Attorney General, 
J. P. Wenchel. Chief Counsel, Bureau of Internal Revenue, and Ralph 
F. Staubly, Special Attorney, Bureau of Internal Revenue, and 
respectfully shows: 

That he is the duly appointed, qualified and acting Commissioner 
of Internal Revenue, appointed and holding office by virtue of the 
laws of the United States; that the respondent on review (hereinafter 
referred to as the taxpayer) was, during the taxable year 1932, an 
association taxable as a corporation. The principal place of business 
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of the taxpayer is situated at Germantown and Chelten Avenues, 
Philadelphia. Pennsylvania. The taxpayer tiled a fiduciary informa¬ 
tion return on Form 1041 for the calendar year 1932. but made no 
return of the tax in respect of which its liability arises, and therefore. 

under the provisions of Section 1002 (a) of the Revenue Act of 
19 1926. as amended by Section f>19 of the Revenue Act of 1934. 

jurisdiction lies with the United States Court of Appeals for 
the District of Columbia. 

J.I 


The nature of the controversy is as follows, to wit: 

The taxpayer is an association engaged in investments in securities 
for the benefit of its members or participants. The taxpayer on 
March 15. 1933. reported its taxable income for the calendar year 
1932. on a fiduciary information return. Form 1041. disclosing a net 
taxable income of $26,570.58. The taxpayer did not file a corporation 
income tax return on Form 1120. The several members of the tax- 
payer-association included their distributive shares of the net income 
of the association in their respective income tax returns for the year 
1932. The last date any participant filed his income tax return for 
said year was March 15. 1933. 

Under date of February 27, 1937. the Commissioner, having deter¬ 
mined that the taxpayer was taxable as a corporation, mailed a notice 
of deficiency to the taxpayer asserting: a deficiency in income tax in 
the amount of S3.6S6.00. The deficiency notice aforesaid was mailed 
to the taxpayer more than two years after the taxpayer filed its 
fiduciary return. Form 1041. but less than four years after the date 
on which a member or participant filed his income tax return for the 
year 1932. 

Under date of May 22. 1937. the taxpayer filed a petition with the 
United States Board of Tax Appeals for redetermination of the de¬ 
ficiency asserted by the Commissioner as aforesaid. After the 
20 answer of the Commissioner was duly filed, the case was sub¬ 
mitted to the Board for decision upon the pleadings and 
stipulations of fact. The memorandum opinion of the Board of 
Tax Appeals was rendered under date of August 24. 1938, and the 
final order of the Board was entered August 26. 1938. in which it 
was ordered and decided that there was no deficiency in income taxes 
for the year 1932. In redetermining the deficiency the Board of 
Tax Appeals held and decided that the assessment and collection of 
the tax was barred by the statute of limitations in such cases made 
and provided. 

Ill 

The Commissioner of Internal Revenue being aggrieved by the 
conclusions of law contained in the decision of the Board of Tax 
Appeals and by its order of redetermination, desires to obtain a 
review thereof by the United States Court of Appeals for the Dis¬ 
trict of Columbia. The Commissioner’s assignments of error are as 
follows: 

1. The Board of Tax Appeals erred in holding and deciding that 
the tolling of the statute of limitations under Section 275 (a) of the 
Revenue Act of 1928. began upon the filing of the fiduciary informa¬ 
tion return on Form 1041. on March 15, 1933. 
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2. The Board of Tax Appeals erred in not holding and deciding 
that the filing of the fiduciary information return on Form 1041 did 
not start the running of the statute of limitations under Section 
275 (a) of the Revenue Act of 1928. 

3. The Board of Tax Appeals erred in holding and deciding 

21 that a return, such as contemplated by the statute, was filed. 

4. The Board of Tax Appeals erred in not holding that no 
return, such as contemplated by the statute, was filed. 

5. The Board of Tax Appeals erred in holding and deciding that 
an information return was a return for the purpose of the tax within 
the meaning of Section 275 (c) of the Revenue Act of 1928. 

6. The Board of Tax Appeals erred in not holding and deciding 
that an information return is not a return for the purpose of the tax 
within the meaning of Section 275 (c) of the Revenue Act of 1928. 

7. The Board of Tax Appeals erred in entering its final order of 
redetermination that there is no deficiency in the tax. 

8. The Board of Tax Appeals erred in failing to enter a final order 
of redetermination that there is a deficiency in the tax in the amount 
of $3,686.00, as determined by the Commissioner. 

Wherefore, the Commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the United States Court of 
Appeals for the District of Columbia, that a transcript of the record 
be prepared in accordance with law and with the rules of said Court 
and transmitted to the Clerk of said Court for filing, and that appro¬ 
priate action be taken to the end that the errors complained of may 
be reviewed and corrected by said Court. 

(Sgd.) Jas. W. Morris. 

Assistant Attorney General. 

(Sgd.) J. P. Wenchel. 

J. P. Wenchel. 

Chief Counsel. 
Bureau of Internal Revenue. 

Of counsel: 

Ralph F. Staubly. 

Special Attorney . 

Bureau of Internal Revenue. 

FRS-spt 11-16-38. 

22 United States of America. 

District of Columbia, ss- 

Ralph F. Staubly. being duly sworn, says that he is a Special 
Attorney, Bureau of Internal Revenue, and as such is duly author¬ 
ized to verify the foregoing petition for review; that he has read 
said petition and is familiar with the contents thereof: that said 
petition is true of his own knowledge except as to the matters therein 
alleged on information and belief, and as to those matters he believes 
it to be true. 

(Sgd.) Ralph F. Staubly. 

Special Attorney , 
Bureau of Internal Revenue. 

Sworn and subscribed to before me this 16th day of November 1938. 

(Sgd.) Geo. W. Kries, 

Notary Public. 

My commission expires Nov. 15, 1942. 
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23 Notice of filing 'petition for review 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 8916G 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 


V. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

Received Dec. 1, 1938. U. S. Board of Tax Appeals. United 
States Board of Tax Appeals. Filed Dec. 1. 1938. 

To: Paul F. Myers, Esq.. 

Martin W. Meyer, Esq.. 

Munsey Building . Washington. D. C. 

You are hereby notified that the Commissioner of Internal Revenue 
did. on the 17th day of November 1938. file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C. a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served upon you. 

Dated this 17th day of November 193S. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenciiel. 

Chief Counsel. 

Bureau of Internal Revenue . 

Personal service of the above and foregoing notice, together, with 
a copy of the petition for review and assignments of errors men¬ 
tioned therein, is hereby acknowledged this 18 day of November 1938. 

Paul F. Myers. 

( Martin W. Meyer, 

Attorneys for Respondent on Review. 

RFS-spt 11-16-38. 
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24 Notice of fling petition for review 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 89166 

Gut T. Helvering. Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 


V. 

Germantown Trust Company, Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

United States Board of Tax Appeals. Filed Dec. 3, 1938. 

To: 

Germantown Trust Company. 

Trustee of the Germantown Trust 
Company Bond Investment Fund , 

Gei'mantown and Chelten Avenues , 

Philadelphia . Pennsylvania. 

You are hereby notified that the Commisisoner of Internal Revenue 
did,, on the 17th day of November 1938, file with the Clerk of the 
United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the United States Court of Appeals for the District 
of Columbia, of the decision of the Board heretofore rendered in 
the above-entitled case. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served upon you. 

Dated this 17th day of November 1938. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel, 

Chief Counsel , 

Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with a 
copy of the petition for review and assignments of errors mentioned 
therein, is hereby acknowledged this — day of — 1938. 


RFS-spt 11-16-38. 


Respondent on Review. 
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25 Affidavit of service 

(Copy] 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 89166 

Gut T. Helvering. Commissioner of Internal Revenue. 

PETITIONER ON REVIEW 
V. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

Commonwealth of Pennsylvania. 

City and County of Philadelphia, ss: 

I. Leo P. Cooney, a duly authorized Internal Revenue Agent, being 
first duly sworn according to law. depose and say that on November 
21, 193S. I served the annexed Notice of Filing Petition for Review 
and copy of Petition for Review in the above-entitled case upon Mr. 
Thomas' Humplirevs. Jr.. Assistant Trust Officer of Germantown 
Trust Company. Chelten and Germantown Avenues. Philadelphia, 
Pennsylvania, by handing to him copy of Notice of Filing Petition 
and copy of Petition for Review, at the same time exhibiting to him 
the original Notice of Filing Petition. 

(Sgd.) Leo P. Cooney, 
Internal Revenue Agent. 

Sworn and subscribed to before me this 21st day of November 1938. 

(Sgd.) Albert A. Rothman, 

Internal Revenue Agent. 

26 Notice of fling petition for review 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. 89166 

Guy T. Helvering. Commissioner of Internal Revenue, 

petitioner on review 

V. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

Received Dec. 3,1938. U. S. Board of Tax Appeals. United States 
Board of Tax Appeals. Filed Dec. 3, 193S. 

To: 

Harold Evans. Esq., 

Provident Trust Buildmg. Philadelphia. Pennsylvania. 
You are hereby notified that the Coimnissioner of Internal Reve¬ 
nue did, on the 17th day of November 1938, file with the Clerk of 
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the United States Board of Tax Appeals, at Washington, D. C., a 
petition for review by the United States Court of Appeals for the 
District of Columbia, of the decision of the Board heretofore ren¬ 
dered in the above-entitled case. A copy of the petition for review 
and the assignments of error as filed is hereto attached and served 
upon you. 

Dated this 17th day of November 1938. 

(Signed) J. P. Wenchel, 

R. L. W. 

J. P. Wenchel. 

Chief Counsel. 
Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of errors mentioned 
therein, is hereby acknowledged this — day of — 1938. 

~ «* 

Attorney for Respondent on Review. 

RFS-spt 11-16-38. 

27 Affidavit of service 

[Copy] 

In the United States Court of Appeals for the District of Columbia 

B. T. A. Docket No. S9166 

Gut T. Helvering, Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 
V . 

Germantown Trust Company, Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on review 

Commonwealth of Pennsylvania. 

City and County of Philadelphia , ss: 

I, Leo P. Cooney, a duly authorized Internal Revenue Agent, being 
first duly sworn according to law, depose and sav that on November 
19, 1938, I served the annexed Notice of Filing iPetition for Review 
and copy of Petition for Review in the above-entitled case upon 
Harold Evans. Esq.. Attorney for Petitioner, at the Provident Trust 
Building. 17th and Chestnut Streets. Philadelphia. Pennsylvania, by 
handing to him copy of Notice of Filing Petition and copy of Peti¬ 
tion for Review, at the same time exhibiting to him the original 
Notice of Filing. 

(Sgd.) Leo P. Cooney. 
Internal Revenue Agent.. 

Sworn to and subscribed before me this 21st day of November 1938. 

(Sgd.) Albert A. Rothman. 

Internal Revenue Agent. 


140607 — 3 ! 
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28 Stipulation of facta 
United States Board of Tax Appeals 

Docket No. 89166 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

U. S. Board of Tax Appeals. Filed at hearing Apr. 28. 1938. 

It is hereby stipulated and agreed by and between the parties 
hereto, by their respective attorneys, that for the purposes of the 
above-entitled proceeding, the Board may accept as true the follow¬ 
ing facts and include them in its Findings of Fact. It is further 
agreed that neither party hereto shall be precluded from introducing 
at the hearing in this matter any further facts not inconsistent with 
those herein agreed to. 

1. The Germantown Trust Company (hereinafter referred to as 
the '"Company''), is a trust company organized and existing under 
the laws of the State of Pennsylvania. Its principal office is at Ger¬ 
mantown and Chelten Avenues. Philadelphia. Pennsylvania. 

2. Pursuant to an authorization contained in its corporate charter 
and the provisions of the laws of the State of Pennsylvania, the “Com¬ 
pany" conducts a large trust business involving the handling of all 
forms of trust estates, and also acts as agent for various individuals 
and corporations in the custody, handling, and management of their 

investments. 

29 In order to afford persons of small means the advantage 
available to others and the advantage of investing funds in 

diversified high grade bonds without delay and undue expense and 
under conditions which would permit of ready liquidation of the 
investment, the “Company" by agreement dated April 1,1930, formed 
the so-called “Germantown Trust Company Bond Investment Fund” 
(hereinafter referred to as the “Fund”), a copy of which “agree¬ 
ment"—designated the “Germantown Trust Company Bond Invest- 
ment Fund Agreement"—is attached hereto as Exhibit A and made 
a part hereof. 

3. The “Company” was named and designated as “trustee” under 
the aforesaid agreement (Exhibit A) and has since April 1. 1930, 
ahd at all times material to this proceeding, been acting as “trustee” 
under the provisions of said agreement. The “Company” acting as 
“trustee” under the said agreement is hereinafter referred to as the 
“petitioner.” (Whenever the words “agent,” “trust,” “trustee,” and 
“trust agreement” are used herein, they are used merely for the pur¬ 
pose of description and not as a technical conclusion of law of the 
status of the entity involved under the Revenue Act of 1932: such 
conclusion being for the Board of Tax Appeals to determine in the 
instant case.) 

4. The purpose of the “agreement” was to form a single fund of 
high grade bonds to be known as the “Germantown Trust Company 
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Bond Investment Fund” in which persons for whom the petitioner 
shall hold securities as agent shall have undivided interest. In ac¬ 
cordance with the purpose of the agreement, and in accordance with 
its provisions, investments were confined to corporate bonds 

30 and bonds issued by a nation or by a political subdivision 
thereof, except in the case of reorganization and under con¬ 
version privileges as provided in Article 2 of the said agreement 
(Exhibit A). Only persons for whom the “Company” held securi¬ 
ties as “agent” or “trustee” could and did participate in said fund, 

5. Such person desiring to participate under the provision of the 
aforesaid agreement (Exhibit A) signed an assent or authorization 
substantially as set forth in Article 6 of the agreement (Exhibit A), 
which person thereafter was called a “participant.” The partici¬ 
pants deposited with the petitioner under the agreement cash funds 
to be invested and reinvested; and a certificate of participation was 
issued by the petitioner to the participant evidencing the undivided 
interest of the participant in the fund. The said certificates were not 
transferable. The certificates issued remained in the custody of the 
“Company” as part of the securities of such participant's account. 
When a participant withdrew all or part of his share of the fund, the 
petitioner cancelled the old certificate and issued a new one for the 
remaining share or shares, if there was any share not withdrawn. 

6. The rights, powers, duties, and obligations of the various parties 
to the said agreement (Exhibit A) in the aforesaid “Fund” are fixed 
and determined by the provisions of the said agreement and said 
fund has at all times since its formation been operated in accordance 
with and pursuant to the terms of the said agreement (Exhibit A). 
The petitioner operated the fund in accordance with the powers and 
duties provided in the said agreement. The Company in the 

exercise of its powers and duties as trustee held the legal 

31 title to all the securities, cash, and other assets of the Fund; 
it kept all the securities, cash, and other assets of the Fund 

separate from all other securities, cash, and assets of the Company; 
it kept accounts of all transactions on account of the Fund; at the 
request of anv participant at any time it gave to such participant 
full information about the Fund and about the securities in which 
the Fund was to be invested; it furnished each participant an annual 
statement of the condition of the Fund and a statement as to each 
participant’s share in the income, profits, or losses from sales or 
exchanges of the principal; it was authorized to pay such taxes as 
it shall be required to pay because of its trusteeship; it was author¬ 
ized at any time, in its sole discretion, to terminate the trust in whole 
or in part by disposing of all or part of the assets of the Fund and 
by distributing the proceeds thereof pro rata among the participants. 
It also might at anv time, on giving ten days’ written notice to a 
participant, cancel all of his shares, by paying him the value of such 
shares fixed as provided by the agreement (Exhibit A) with respect 
to the withdrawal of shares; and it was to be liable only for the 
exercise of the ordinary care and diligence required of a trustee. 

7. The manner in which cash funds were deposited with the Com¬ 
pany as trustee in the fund: the manner in which original and new 
shares were issued against the fund; the manner in which investments 
were to be made of the funds; the manner in which certificates were 
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to be issued, held, withdrawn, cancelled, reissued, and redeemed; the 
manner in which participants were to assent to investment of cash 
and proceeds in securities by the petitioner; the manner in 

32 which the income of the fund was to be collected, calculated, 
and distributed; and the manner in which the agreement was 

to be amended; were set forth under the provisions of the “agree¬ 
ment” (Exhibit A); they were all carried out in accordance with and 
pursuant to its terms and provisions. 

8. The purpose of the agreement "was to make substantially perma¬ 
nent, conservative investments. The said purpose was carried out as 
far as possible and changes in investment were necessary from time 
to time to keep the funds so invested. Securities were sometimes sold 
within a short time after their purchase where, in the discretion of 
the Committee, it was considered advisable. The company’s trust 
committee managed the “fund” as provided in the agreement, which 
was in the same way as various other “trusts” for which it acted 
as trustee were managed. 

9. All profits derived from the sale or exchange of securities were to 
be considered as principal and remain in the Fund, except as pro¬ 
vided in the “agreement.” Shares of the Fund could be and were 
withdrawn in accordance with the manner provided in Article 5 of 
the aforesaid agreement (Exhibit A). 

10. During the year 1932 there was great uncertainty with respect 
to the financial condition of all corporations and political subdivi¬ 
sions in the United States. Market values were declining, the busi¬ 
ness outlook was pessimistic, and persons generally, including the 
participants in this fund and the trustee thereof, were deeply con¬ 
cerned about the safety of their investments. There were almost 
daily financial failures and frequent defaults by corporations, cities, 

and towns of their interest obligations and investors made fre- 

33 quent changes in an effort to conserve their property. The 
company as trustee, not only for this fund but for its other 

trust accounts, made changes in its investments during 1932 in con¬ 
formity with those existing conditions. 

11. At the beginning of the year 1932 there were fifty-seven per¬ 
sons with agency and trust accounts in the petitioner’s trust com¬ 
pany who were participants in this fund. They owned 487 units, 
each having a market value on January 1. 1932. of approximately 
$841.68. During that year twenty-one units were withdrawn in this 
fund by five persons. Two of these persons withdrew their entire 
investment. The other three withdrew only a portion of their in¬ 
vestment. During that year the petitioner made twenty-nine sales 
representing thirteen different bonds at a total selling price of 
$144,500.90. On these sales a net loss of $6,460.42 was sustained. An 
itemized list of the sales with the description of the bonds sold, 
the date of sale and the proceeds of sale is attached hereto as 
Exhibit B. 

12. During the year 1932 twenty-three persons who were not par¬ 
ticipants in this firnd at the beginning of the year became participants 
therein in the- manner set forth in the agreement of April 1, 1930. 
To these persons and nine of those who were already participants at 
the beginning of the year there were issued 129 units in the manner 
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set forth in the agreement of April 1, 1930. By the end of the year 
1932 there were 78 participants in the fund with 595 units, each hav¬ 
ing a market value on December 31, 1932, of approximately $889.02. 
To invest these funds and the funds realized from sales made the 
petitioner during the year 1932 made sixty-six purchases of 

34 twenty-six different bonds, some of which were obligations of 
the same corporation or city but with a different interest rate 

or different maturity. These purchases were made at a total cost of 
$246,615.07. An itemized list of the purchases with a description 
of the bond purchased, the date of purchase and the total purchase 
price is attached hereto as Exhibit C. 

13. On March 15, 1933. the Germantown Trust, acting as trustee 
under the aforesaid agreement, filed on behalf of the aforesaid Ger¬ 
mantown Trust Company Bond Investment Fund a so-called “Fidu- 
ciary Return of Income*' on Form 1041 for the calendar year 1932, 
with the Collector of Internal Revenue of the First District of Penn¬ 
sylvania. A photostatic copy of the aforesaid return is attached 
hereto as Exhibit D and made a part hereof. The return filed dis¬ 
closes the receipt in 1932 of interest on bank deposits, notes, bonds, 
etc., in the amount of $29,309.09. 

14. The petitioner never has filed a return on Form 1120 for the 
year 1932. On September 17, 1936. there was prepared by the re¬ 
spondent a so-called “Substitute Return” for the petitioner herein 
on Form 1120 (corporation income tax return) for the year 1932. A 
photostatic copy of the aforesaid return is attached hereto as Exhibit 
E and made a part hereof. 

15. The individual participants in the fund who were required to 
make a Federal individual income tax return for 1932 for the amounts 
of the distributed and/or distributable income of the petitioner for 
the year 1932, have included in their respective returns the share of 
the said income as disclosed on the schedule attached to Exhibit D. 

The last date on which any participant of this fund filed his 

35 income tax return for the year 1932 was, for the purpose of 
this proceeding on March 15, 1933. 

16. On or about July 8. 1936, a revenue agent for the respondent 
recommended that the petitioner be taxed as a corporation as defined 
by Section 1111 (2) of the Revenue Act of 1932, and Article 1312 of 
Regulations 77. A copy of said agent’s report was furnished the 
petitioner under date of July 21, 1936. 

17. On February 27, 1937. the respondent mailed a notice of de¬ 

ficiency to the petitioner herein, stating, among other things, that the 
petitioner was “during the year 1932 * * * operating as a cor¬ 

poration as defined by Section 1111 (2) and Article 1312, Regulations 
77, Revenue Act of 1932;” a copy of said “notice” is attached to the 
petition filed in this proceeding. 

(Sgd.) Paul F. Myers, 

Counsel for Petitioner , 

(Sgd.) J. P. Wenchel, 

J. P. Wenchel. 

Chief Counsel , 
Bureau of Internal Revenue. 
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36 Exhibit A 

This agreement, to be known as Germantown Trust Company Bond 
Investment Fund Agreement, is made on April 1,1930, by and among 
Germantown Trust Company, hereinafter called the Company, as 
trustee hereunder, and such persons as shall from time to time assent 
thereto in the manner hereinafter set forth, which persons are 
hereinafter called Participants. 

The purpose of this agreement is to form a single fund of high- 
grade bonds, to be known as Germantown Trust Company Bond In¬ 
vestment Fund, hereinafter called the Fund, in which persons for 
whom the Company shall hold securities as agent, shall have undi¬ 
vided interests. The purpose is to make substantially permanent 
conservative investments, although changes in the bonds may be 
necessary or wise from time to time. 

1. ISSUING OF SHARES 

On the date hereof, each original participant shall deposit with the 
Company as trustee hereunder one thousand dollars ($1,000) for each 
undivided share of the Fund in which he shall invest and the Com¬ 
pany shall promptly invest all such deposits as hereinafter provided. 
New shares of the Fund may be issued by the Company at any time. 
For the issuing of each such new share there shall be required a 
deposit with the Company of a sum equal to the total value of 

37 all the assets of the Fund, divided by the number of shares 
outstanding in the hands of participants at the close of busi¬ 
ness on the next preceding day of business. Such value shall be fixed 
by the Company as of the close of the said next preceding day of 
business. There shall also be required for the issuing of each such 
new share a payment to the income account of the Fund equal to the 
income accrued on each prior share to the day of issuing such new 
share, but not distributable on that day. 

2. INVESTMENTS 

The Company shall promptly invest and shall reinvest and keep 
constantly invested the deposits so made with it by participants, 
confining itself to investments in corporate bonds and to bonds issued 
by a nation or by a political subdivision thereof. But the Company 
may take or purchase other securities or property in a reorganization 
in exchange for such bonds or by virtue of a privilege of conversion 
given by such bonds. 

3. INCOME 

The Company shall collect the income of the Fund promptly as it 
shall become due, and shall on the first day of each January, April, 
July, and October credit each participant with his proportionate share 
thereof, according to the number of his shares in the Fund. Pending 
such distribution, the income of the Fund shall be deposited in a 
separate account and the interest on such deposit account shall also 
be credited proportionatelv to the participants. 
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38 Except as herein otherwise provided, all profits derived from 
the sale or exchange of securities shall be treated as principal 
and shall remain in the Fund. 


4 . CERTIFICATE 


For each deposit a participant shall receive from the Company a 
certificate of participation in the Fund signed by the president or by 
a vice president of the Company and by the secretary or by an assist¬ 
ant secretary of the Company and sealed with the Company’s seal. 
This certificate shall remain in the custody of the Company as part 
of the securities of such participant’s account. The Company may at 
any time, in its sole discretion, increase or decrease the number of 
shares into which the Fund shall be divided, and shall in such case 
cancel all outstanding certificates and shall issue to each participant 
a certificate or certificates for such participant’s proportionate num¬ 
ber of shares according to such increase or decrease. Each certificate 
shall be in the following form: Germantown Trust Company Bond 
Investment Fund. 

This certifies that_is the owner of_shares of German¬ 

town Trust Company Bond Investment Fund, subject to the provi¬ 
sions of an agreement dated April 1. 1930, among Germantown Trust 
Company. Trustee, and the participants in such Fund, a copy 
39 of which agreement is on file at the office of Germantown Trust 
Company. 


Executed on_, 19- 

[seal] Germantown Trust Company, 


President. 


Attest: 


. Secretary. 


3. WITHDRAWAL OF SHARES 

The said certificates shall not be transferable. A share or any 
number of shares may be withdrawn on any quarterly day. which 
shall be the first days of January. April. July, and October (or the 
next succeeding day of business, if any of these shall fall on a Sunday 
or legal holiday) in the following manner: If and when a partici¬ 
pant or his legal representatives shall notify the Company in writing 
that all or part, of his shares are to be withdrawn from the Fund, the 
Company shall, on the next quarterly day occurring not less than 
ten days after the receipt of such notice in writing, pay such partici¬ 
pant or his legal representatives the then value of such shares in 
cash taken from the Fund, and shall cancel his certificates, issuing to 
him a new certificate for his remaining share or shares, if there be 
any not withdrawn. The value of each share on a quarterly day 
shall be fixed as hereinabove provided with respect to the issuing of 
new shares. 
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6. ASSENT OF PARTICIPANTS 

40 The assent hereto of each participant shall be evidenced by 
his signature to a letter in substantially the following form: 

“I hereby authorize Germantown Trust Company to invest for me 
certain cash and/or the proceeds of certain securities in shares of 
Germantown Trust Company Bond Investment Fund in accordance 
with an agreement dated April 1, 1930. by and among Germantown 
Trust Company and such persons as shall from time to time assent 
thereto, which agreement is known as Germantown Trust Company 
Bond Investment Fund Agreement. The said cash and/or proceeds 
of securities are set forth in the schedule attached hereto.” 

The said schedule shall state the cash to be so invested and/or the 
securities to be sold, with the terms of such sale. 


7. POWERS AND DUTIES OF TRUSTEE 


In the exercise of its powers and duties as trustee, the Company 
shall be subject to the following provisions: 

(1) ■vestments .—It shall have power in its uncontrolled discre¬ 
tion and from time to time (a) to invest in bonds, as above 

41 provided, and to charge any premium paid therefor to income 
or to principal as it shall deem best: (b) to buy and sell the 

bonds, stocks and other assets of the Fund for such prices and on such 
terms as it shall think best; (c) to enter into any plan of reorganiza¬ 
tion with respect to bonds, stocks, or other securities forming part of 
the Fund, and in the execution thereof to pay any money, receive any 
other bonds, stocks, or other securities or assets, and take any other 
action which it shall deem best: (d) to hold or dispose of stock divi¬ 
dends and rights to subscribe to stock as it shall think best, and to 
allot such dividends or the proceeds thereof to principal or to income. 

(2) Title to assets .—It shall have legal title to all the securities, 
cash, and other assets of the Fund and may cause such securities to be 
registered in its name without designation that it hold such securities 
in a fiduciary capacity, but in that event shall execute and place with 
the securities of the Fund a declaration that it holds such securities 
as trustee for the Fund. 

(3) Custody and accounts .—It shall keep all the securities, cash, 
and other assets of the Fund separate from all other securities, cash, 
and assets, and shall keep true and accurate accounts of all trans¬ 
actions on account of the Fund. 

(4) No profits to Company .—It shall perform the duties of trustee 
hereunder without profit to itself and shall not become a partici- 

42 pant hereunder. This shall not prevent the Company from 
charging the participants for its services to them as agent. 

(5) Information to Participants .—It shall, on request by any par¬ 
ticipant at any time, give to such participant full information about 
the Fund and about the securities in which the Fund shall be in¬ 
vested. It shall annually, as soon as possible after January 1, send 
to each participant a statement of the condition of the Fund, and a 
statement as to such participant’s share in income and in profits or 
losses from sales or exchanges of principal. 



_ 
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(0) Taxes .—It shall pay such taxes as it shall be required to 
pay because of its trusteeship and shall, in the distribution of 
income hereunder, charge such taxes equitably against the several 
participants. 

(7) Termination .—It may. at any time, in its sole discretion, ter¬ 
minate the trust in whole or in part by disposing of all or part of the 
assets of the Fund and distributing the proceeds thereof pro rata 
among the participants. It may also, at any time on giving ten days’ 
written notice to a participant, cancel all of his shares, paying him 
the value of such shares fixed as provided herein with respect to the 
withdrawal of shares. 

43 (8) Liability .—It shall be liable only for the exercise of the 

ordinary care and diligence required of a trustee. 

S. AMENDMENTS 

The Company may at any time send a written notice to each par¬ 
ticipant, stating a proposed amendment to this agreement, Such a 
notice shall be mailed to the address of the participant last known to 
the Company. After sixty days from such mailing the proposed 
amendment shall become effective with respect to every participant 
who shall not have notified the Company in writing that he objects 
to it. 

In witness whereof, the Germantown Trust Company has here¬ 
unto caused its corporate seal to be affixed, attested by its secretary, 
and these presents to be signed by its president, dated the first day 
of April 1930. 

Germantown Trust Company, 

By (Sg.) C. S. Smyth. 

President. 

Attest: 

[seal] (Sg.) James A. Kell. 

Secretary. 


24 HELVERING, COMMR. VS. GERMANTOWN TRUST CO.. TRUSTEE 


46 

Tax-free 

income 

Taxable 

income 

Loss on 
sales (see 
other 
side) 

2% 

Francis Lillian Allen. Mayfair House. Apt. D-5, Lincoln Drive at 
Johnson St.. Germantown. Phila.. Pa. 

$110.15 

$78.99 

$43.43 

2.21 

ConstanceC. Barnes. Y. \V. C. A.. Honolulu. Hawaii. 

45. 33 

39.50 

21.72 

.91 

Hervey L. Bates. 134 Manheim St.. Gtn.. Phila.. Pa. 

22.66 

19.75 

10.86 

.44 

Annie E. Brines. 5725 Chew St.. Gtn.. Phila., Pa.. 

713. 78 

510.90 

293. 15 

14.29 

M. Corbit Browninc Tr. for M. Cooper Browning. 232 W. John¬ 
son St.. Gtn.. Phila.. Pa.. . 

407.92 

355.49 

195.44 

8.15 

Alilen H. Bruton. 330 \V. Seymour St.. Gtn.. Phila.. Pa. 

135.96 

1 IS. 50 

65.15 

2.72 

James Chatterton. c/o Mr. Wm. Rickard. Whitemarsh. Montg. 
Co., Pa . 

82.60 

59.24 

32.57 

1.64 

J. Xorman and Ada Clark. 614 Lawson Avenue. Pentield, Del. 
Co., Pa . 

55.08 

39.50 

21.72 


Mary E. Clarkson. 231 Winona Ave.. Gtn.. Phila.. Pa. 

55.08 

39.50 

21.72 


Tr. u/d Thos. T. Collins, c/o Germantown Trust Co.. 

247.82 

177.75 

97.72 

4.94 

A. G. Collom. c/o Morris R. Bockius. Esu.,2107 Fidelity-Phila. 
Trust Bldg.. Phila.... 

12.69 

S. 56 

10.86 

.25 

Mary T. Collom. c/o Morris R. Bockius, Es'j., 2107 Fidelity- 
Phila. Trust Bldg.. Phila.. 

12.69 

8.56 

10.86 

.25 

Walter S. A Frances W. Cranmer, 48 E. Sedgwick St.. Mt. Airy, 
Phila. 

160.33 

118.50 

65.15 

3.21 

Anr,3 C. Craven. 517 Midvale Avenue. Gtn.. Phila.. Pa. 

27.14 

19.75 

10.86 

.54 

Tr. u/a Leonard A- Constance deSabran. c/o Germantown Trust 
Co. 

963.66 

691.33 

380.01 

19.27 

JohnT. Emlen.36W. School Lane. Gtn.. Phila.. Pa... 

117.71 

81.52 

108. 58 

2.36 

Marion H. Emlen. c/o Samuel Emlen. 3S Maplewood Ave.. Ger¬ 
mantown. Phila.. Pa. 

1.349.73 

1.224.49 

445.17 

26.97 

Emma D. Ford. 40Slocum St.. Mt. Airy. Phila., Pa.. 

137.68 

9S.75 

54.29 

2.75 

Frances G. Ford. Cresheim Arms. Allen Lane. Mt. Airy, Phila., 

Pa. . . 

12.69 

8.56 

10.86 

.25 

Raymond and Margaret Frith. 022 E. Stafford Street. Gtn.. Phila 

220.28 

158.00 

86.86 

4.41 

Tr. u/d Germantown Relief Society, c/o Germantown Trust Com¬ 
pany.. 

137.68 

98.75 

54.29 

2.75 

47 Emile A Mary W. Geschiek. 20 W. Johnson Street. Ger¬ 
mantown. Phila.. Pa... .. 

137.68 

98.75 

54.29 

2.75 

Tr. u/a F. II. Gilbert, c/o Germantown Trust Co. 

16. 12 

13.64 

10. S6 

.32 

Wm. H. A Anne B. Orimditch. Geneva A- Sylvania Avenues. 
Glenside. Pa..... 

31.50 

40.39 

97.72 

.63 

James F. Hallowed. 429 E. Washington Lane. Gtn.. Phila., Pa .. 

137.68 

98. 75 

54.29 

2.75 

Elsie K. Hart. 123 W. Manheim St.. Gtn., Phila. 

192.75 

138.25 

76.00 

3.87 

Lulu W. Hedrick. 25 E. Gorcas Lane. Gtn.. Phila... . 

275.41 

197.50 

10S. 58 

5.51 

Tr.lu/d M. Hexterfor Edith Hextcr c/o Germantown Trust Co_ 

110.15 

78.99 

43. 43 

2.21 

Tr^u/d M. Iiexter for Mildred Hexterc/o Germantown Trust Co.. 

110.15 

78.99 

43.43 

2.21 

Tr.| u/d M. Hexter for Fannie Iiexter co Germantown Trust Co... 

110. 15 

7S. 99 

43.43 

2.21 

Agnes Hibberd, 5914 Overbrook Ave.. Overbrook. Phila., Pa. 

3.50 

4.49 

10.86 

.07 

Anna W. Hibbs. 2t E. Mt. Pleasant Ave.. Phila., Pa. 

165. 20 

118.50 

65.15 


Tr. u'd Jean H. Horne, c/o Germantown Trust Co. 

2SS. 10 

206.06 

119.44 

5.76 

Anna H. Howell, c/o Germantown Trust Co.. 

17. 50 

22. 44 

54.29 

.35 

Harriet Jack. 334 W. Seymour St.. Gtn.. Phila.. Pa.. 

248.83 

ITT. 75 

97. 72 

4.94 

Est. Henry E. Jacobs, c/o Germantown Trust Co.. 

330.49 

237.00 

130.29 

6.62 

Laura II. Jacobs, c/o Mrs. I.uthcr Ii. Shearer, Gwynedd Valley. 

3.50 

4.49 

10.86 

.07 

Tr. u/a Carol B. Jenkins. Rowavton. Conn. 

137.68 

98.75 

51.29 

2.75 

Mary R. Jessup. 4620 Wavne Avenue. 

275.36 

197.50 

108.58 

5.51 

Anna M. Johnson. Tr. Est. Ellwood Johnson. 6315 Germantown 
Avenue. .. . 

67.98 

59.24 

32.57 

1.35 

Natalie B. Kimt>er. 538 Locust Avenue. Gtn.. Phila.. Pa.. 

380.03 

293.26 

217.15 

7.63 

Tr. u/d Marion S. Kingston, e'o Germantown Trust Co. 

439.62 

316.02 

173. 73 

8.83 

Marguerite M. Klank.325W. Seymour St.. Gtn.. Phila., Pa. 

55.08 

39.50 

21.72 

1.10 

48 Emma M. Lee. 7446 Devon Street. Germantown. Phila.. Pa 

110. 15 

78.99 

43.43 

2.21 

Shippen Lewis. 1935 Commercial Tr. Bldg.. Phila., Pa. 

413.03 

319.67 

162.87 

8.28 

Caroline K. Lightcapp, 6300 Greene St.. Stapolev Hall. Phila_ 

12.69 

8.56 

10.86 

.25 

Mary L. Lloyd. 373 Church Lane. Gtn.. Phila., Pa. 

688.45 

493. 78 

271.45 

13.80 

Logan Ice Mfg. Co.. 10th A- Windrim Axe.. Phila.. Pa. 

110.15 

78.99 

43.43 

2.21 

Rose McCabe. 922 E. StaiTord St.. Phila.. Pa. 

55. OS 

39.50 

21.72 

1.10 

Minnie McQttipgan. 1313 Dyre Street. Phila. Pa. 

69.91 

70. SI 

21.72 

1.39 

E. Irene Meredith, Friends Boarding Home. 6300 Greene St., 
Philadelphia. Pa. 

306.45 

221.74 

130.29 

6.14 

Emilie J. Miller. Tr. Est. Chas. H. Miller. 7330 Germantown 
Ave.. Gtn., Phila.. Pa. ..... 

113.31 

98.75 

54.29 

2.26 

K D. Milner. 6816 N. 17th St.. Phila.. Pa. 

27.53 

19.75 

10.86 

.54 

Mildred I. Morton. 614 E. Allen Lane. Gtn.. Phila.. Pa. 

425.88 

304.81 

173.72 

8.54 

Elizabeth M. Parkinson. 6455 Morton St.. Gtn., Phila., Pa. 

55.08 

39.50 

21.72 

1.10 

Mary M. Reeves. 5619 N. 4th St.. Olnev. Phila.. Pa. . 

275.37 

197. 52 

108.58 

5.52 

Est. Sarah A. Reger, c/o Germantown Trust Co. 

110,15 

78.99 

43.43 

2.21 

Edith Rickard. 64 Montana St.. Phila.. Pa.... 

82.60 

59.24 

32.57 

1.64 

Mrs. Jane C. Riggs. 6328 Burbridge St.. Phila.. Pa. 

113.31 

98.75 

54.29 

2.26 

Miss Katherine Rodgers. 5508 Crowson St.. Phila., Pa. 

25.38 

17. 12 

21.72 

.51 

Bartlett T. Rorer, 43 W. Logan St.. Phila.. Pa. 

55.08 

39.50 

21.72 

1.10 

Annie Gorgas Rumsey. Coulter Inn, Germantown Ave. A Coul¬ 
ter St., Gtn.. Phila. 

158.65 

138.25 

76.00 

3.17 
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Tax-free 

income 

Taxable 

income 

Loss on 
sales (see 
other 
side) 

ocr 

- /O 

Tr. u/d Annie Sabins for Doris E. Willse. c/o Germantown Trust 
Company....^. 

$27.53 

$19.75 

$10.86 

0.54 

Tr. u/d Annie Sabins for Harry Willse. c/o Germantown Trust 
Companv. 

27.53 

19.75 

10.86 

.54 

Charles L. Schlipf, 52 E. Coulter St.. Gtn.. Phila., Pa. 

82. GO 

59. 24 

32.57 

1.64 

49 Helen P. Scott, c/o Germantown Trust Co . 

220.22 

170. G8 

152.01 

4.40 

Irene Headley Skirm. 327 W. School Lane, Gtn., Phila. Pa. 
Esther Morton Smith. Apt. #14. 2122 Decatur Place. Wash.. D. C. 

143.33 

104. G8 

76.00 

2.87 

25.38 

17. 12 

21.72 

.51 

Florence M. Smith. 5003 N. Warnock St.. Phila., Pa... . 

165.20 

118.50 

65. 15 

3.30 

Harriet A. Smyth. 3300 N. 15th St.. Phila., Pa.. 

135.96 

118.50 

65.15 

2. 72 

Frances E. Stokes. 159 W. Coulter St.. Gtn.. Phila., Pa. 

385.56 

276.51 

152.01 

7.72 

Alice F. Swift. 140 W. Chclten Ave.. Gtn.. Phila.. Pa. ... 

137.68 

98. 75 

54.29 

2.75 

Tr. u/d Helen Stone Thomas, c/o Germantown Tiust Co. 

137.68 

98.75 

54.29 

2.75 

Louise C. Wadleizh. 220 W. Durand St.. Phila.. Pa.. 

137.68 

98.75 

54.29 

2.75 

Henry S. Wanner. Front Royal. Va. 

1.405. 50 

1.035.58 

575. 44 

28. 11 

Marguerite E. Weaver, The Kenwood. A-307. 243 W. Tulpe- 
hoeken St.. Germantown. Phila., Pa. 

21.00 

26.93 

65.15 

.42 

Mary E. Wiley. 5928 Pulaski Avenue. Gtn., Phila.. Pa. 

16.19 

13.05 

21.72 

.32 

Gertrude S. Verger. 7105 Greene St.. Mi. Airy. Phila.. Pa_ 

137.6S 

98. 75 

54. 29 

2. 75 

Julius O. Heinicke. Ivyland K. D. #9. Rucks Co.. Pa. 

MarieZimmermann. 272 W. Rittenhouse St., Gtn.. Phila.. Pa... 

4.90 

74.23 

18.96 
159.47 


.10 

1.48 


15.057. 50 

11.513.08 

6.460.42 

301.15 


50 Schedule C —Profit From Sale of Real Estate, Stocks, Bonds, Etc. 


Date 

sold 

Kind of property 

Date ac¬ 
quired 

Amount 

received 

Cost or 
value as of 
March 1. 
1913, 

whichever 

greater 

Net 

profit 

1/5/32 

1/8/32 

1/28/32 

$5,000. Baltimore & Ohio R» R. Co. (South¬ 
western Division) 1st M. Cnn. 5% due 7/1/50_ 

$5,000. Union Gulf Corp. S. > 5% duo 7/1/50. 

$2,000. Phila. Suburban Water Co. 1st M. G. B. 
Cpn. 5— due 5/1/55. 

10/5/31 

7/2/30 

12/11/30 

4/1/30 

$3.512. 50 
4.562.50 

1.940.00 

$4.662. 50 
4.937. 50 

2.040.00 

-$1.150 
-375.00 

-100.00 

2/3/32 

$5,000. American Tel. St Tel. Co. Dob. Cpn. 5% 
due 2/1/65. 

4.787. 50 

5,256.25 

468.75 

2/4/32 

$10,000. Union Gulf Corpn. C. T. S. F. Cpn. 5% 
due 7/1/50. 

3/9/31 

9. 236.25 

10.225.00 

) 

—9S8.75 

3/22/32 

$5,000. Phila. Elec. Pr. Co. 1st M. Cpn. 5^% 
due 2/1/72.. 

7/15/31 

5.181.25 


3/28/22 

$5,000. Phila. Elec. Pr. Co. 1st M. Cpn. 5.Mi% 
due 2/1/72. 

7/15/31 

5.193. 75 

>10.275.00 

100.00 

4/5/32 

$10,000. Phila. Elec. Pr. Co. 1st M. Cpn. 5V$% 
due 2/1/72.. 

7/22,31 

10.350.00 

10.725.00 

-375.00 

4/6/32 

$8,000. Phila. Elec. Pr. Co. 1st M. Cpn. 5H^c 
duo 2/1/72. 

/ 3-9/11,31 
\ 5-9/12/31 

] S.2S0.00 

8.590.00 

-310.00 

4/8/32 

$10,000. U. S. Rubber Co. 3-yr. Sec. Gold Cpn. 0% 
due 6/1/33. 

I 3/16/31 
{ 3/20/31 

l 12/831 

10/9/31 

■ 6. 432 50 

8.530.00 

-2097.50 

4/8/32 

$5,000. Phila. Elec. Pr. Co. 1st M. Cpn. SH% 
duo 2/1/72. 

5.146. 25 

1 


4/13/32 

$2,000. Phila. Elec. Pr. Co. 1st M. Cpn. 5H% 
due 2/1/72. 

/ 12/14/31 
l 1/4/32 

} 2 057. 50 

j- T. 107. 50 

96.25 

5/16/32 

$7,000. Phila. Suburban Water Co. 1st M. G. B. 
due 5/1'55. 

f1-12/11/30 
\ 6-1/5/31 

| 6.6.50.00 

7.140.00 

-490.00 

8/19/32 

8/23/32 

$10,000. Sun Oil Co. 3-yr. 5^ due 1934. 

f 1/2.1/32 

1 1/25/32 

1 2/332 

\ 2/4/32 

} 9.932.60 



$5,000. Sun Oil Co. 3-yr. Gold Notes Cpn. 5^i 
due 7/1/34. 

} 4.966. 75 

17.700.00 

2 159. S5 

8/23/32 

$5,000. Ditto. 

/ 8/23/32 

l 8/1932 
( 9/24/31 

( 9/30/31 

} 4.960.50 



9/1/32 

$2,000. Canadian Pacific Rwy. Co. Coll. Tr. Gold 
Bonds Cpn. due 9/1/46. 

1 1.654.20 

C 6.536. SO 

} 7.725.00 

466.00 

9/3/32 

9/3/32 

$8,000. Ditto_i. 

$8.ooo. Phila. Suburban Counties Gas St Elec. Co. 
1st M Cpn. 4LJC7 due 11/1 /AT 

4/5/32 

8/4/31 

8.016.80 

1.572.49 

7.610.00 

376.30 

9/6/32 

$5,000. New York. Chicago St St. Louis R. R. Co. 
R. M. Cpn. 4 Vj<^ due 9/1/78. . 

3.212 50 

—L 640.01 

9/7/32 

$10,000. Canadian Pacific Ry. Co. Conv. S. F. ’ 
Cpn. 6^ due 3/15/42. 

f 3/29/32 
\ 4/1/32 

]• 9.135.61 

9.026.32 

109.29 

9/22/32 

$2000. Phila. Suburban Water Co. 1st 5s due 1955. j 

1 1/.V31 

\ 11/13/31 

} 1,999.20 

2025.00 

-25.80 
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Sciikdui-E C—Promt From Sai.k of Real Estate. Stocks, Bonds. Etc.—Con. 





: 

Cost or 
value as of 


Date 

Kind of property 

Dat e ac- 

Amount 

March 1, 

Net 

sold 

quired 

received 

1913, 

whichever 

profit 




- 


greater 


9/36/32 

$1,000. Phila. Suburban Water Co. 1st M. Cpn. 

$11/13/31 

$999.00 

$1,005.00 

-$5.40 


5 r i due 5/1/55. 





10/17,32 

$3,0* io. New York. Chicapo & St. Louis R. R. Co. 





Cpn. 4W^, due 9/1/7$. .. 

9/3/31 

935. 50 

2925.00 

-1.989.50 

11/17/32 

$ 4 ,ofio. Phila. Suburban Water Co. 1st M. G. B. 


Cpn. .V7 due 5/1/55 . 

11/13/31 

4.003.40 

4,020.00 

-16.60 

11/30/32 

$3,000. Cnion Gulf Corps. C. G. S. F. Cpn. 5^ 


due 7/1 50 ....... 

6/24/32 

2.972 55 

) 


12/2/32 

12/20/32 

$7,000. Ditto... 

1 $ 2 , 000 . Phila. Suburban Water Co. 1st M. Cpn. 

f 2-8/24/32 
\ 5-9/6/32 

} 0.953.45 

| 9,731.25 

194.75 

4‘^ due 10/1/70. . 

5/10/32 

1.859.21 

1.050.00 

209.20 

12/24 '32 

$5,0(5). Penna. Pr. <$; I.ipht Co.. 1st M. G. Cpn. 


4.^ due 4/1/61.. 

1931 

4.072 25 

4.812 50 

-140.25 




144.500. 90 

150,961.32 

-0.400.42 


Loss . $10.17256 






Loss . 6.46/). 42 



1 



53 Praecipe for record 

In the United States Court of Appeals for the 

District of Columbia 

i B. T. A. Docket No. 89160 

Gut T. Helvering. Commissioner of Internal Revenue, petitioner 

on review 

r. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent on remfav 

United States Board of Tax Appeals. Filed Feb. 1. 1939. 

To the Cleric of the United State* Board of Tax Appeal*: 

You will please prepare, transmit, and deliver to the Clerk of the 
United States Court of Appeals for the District of Columbia, copies 
dulv certified as correct of the followin'! documents and records in 
the above-entitled cause in connection with the petition for review by 
the said Court of Appeals for the District of Columbia, heretofore 
filed by the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, (a) Petition (including deficiency 
letter, but excluding Exhibit B); (b) Answer; (c) Reply. 
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3. Memorandum opinion and decision of the Board. 

4. Petition for review, together with proof of service of notice of 
filing petition for review and of service of a copy of petition for 
review. 

5. Stipulation of Facts, including Exhibits A and D and Page 1 of 

Exhibit E. but excluding Exhibits B and C. 

54 6. Order enlarging time for the preparation of the evidence 
and for the transmission and delivery of the record not in¬ 
cluded in record. 

7. This praecipe. 

(Signed) J. P. Wenchel, 

B. L. W. 

J. P. Wenchel, 

Chief Counsel , 
Bureau of Intem/rl Revenue . 

Service of a copy of the within praecipe is hereby admitted this 
1st day of February 1939. 

Paul F. Myers, 

Attorney for Respondent on Review. 

RFS apt 1-30-39. 

55 Certificate 

United States Board of Tax Appeals, Washington 
Docket No. 89166 

Commissioner of Internal Revenue, petitioner 

v. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages. 1 to 54, inclusive, contain and 
are a true copy of the transcript of record, papers, and proceedings on 
file and of record in my office as called for by the Praecipe in the 
appeal (or appeals) as above numbered and entitled. 

, In testimony whereof, I hereunto set my hand and affix the seal of 
the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 13th day of February 1939. 

[seal] B. D. Gamble, 

Clerk , United States Board of Tax Appeals. 
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56 Order enlarging time 

United States Board of Tax Appeals 
Docket No. 89166 

Commissioner of Internal Revenue, petitioner 

vs. 

Germantown Trust Company. Trustee of the Germantown Trust 
Company Bond Investment Fund, respondent 

On motion of counsel for the petitioner, it is ordered that the time 
for preparation of the evidence and transmission and deliver}' of the 
record sur petition for review of the above entitled proceeding in the 
United States Court of Appeals for the District of Columbia, be and 
it is herebv extended to Februarv 15, 1939. 

[seal] (Signed) C. R. Arundell. Member. 

Now. Feb. 13, 1939. the foregoing is certified from the record as a 
true copy. 

B. D. Gamble. 

B. D. Gamble. Clet'k , 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 


No. 7341 

Guy T. Helyering, Commissioner of Internal 
Revenue, petitioner 

v. 

Germantown Trust Company, Trustee of the 
Germantown Trust Company Bond Invest¬ 
ment Fund, respondent 


O.V PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in this ease is the un¬ 
published Memorandum Opinion of the United 
States Board of Tax Appeals entered August 24, 
1938 (R. 8-9). 

JURISDICTION 

This appeal involves federal income taxes for the 
calendar year 1932 in the sum of $3,686 (R. 4-5), 
and is taken from a decision of the United States 


(i) 


o 


Board of Tax Appeals entered August 26, 193S 
(R. 9). The case is brought to this Court by peti¬ 
tion for review, filed November 17, 1938 (R. 9-11), 
by the Commissioner of Internal Revenue pursuant 
to Sections 1001-1003 of the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109, 110, as amended by Section 
1101 of the Revenue Act of 1932, c. 209, 47 Stat. 
169,286. 

QUESTIONS PRESENTED 

1. Whether this Court has jurisdiction of the 
appeal. 

2. Whether the assessment and collection of the 
proposed deficiency in tax are barred by the stat¬ 
ute of limitations. Whether assessment and col¬ 
lection are barred depends upon whether, under 
the facts, the period for assessment is governed by 
the provisions of Section 275 (a) of the Revenue 
Act of 1932 or by the provisions of Section 275 
(c) of that Act. 

STATUTES AND OTHER AUTHORITIES INVOLVED 

The pertinent provisions of the statutes and other 
authorities involved are printed in the Appendix, 
inf ra-, pp. 29-32. 

STATEMENT 

This proceeding involves federal income taxes 

for the calendar vear 1932 for which the Commis- 

•/ 

sioner of Internal Revenue determined a deficiency 
in the sum of $3,686. The facts were stipulated be¬ 
fore the Board of Tax Appeals (R. 16-26), and 


the stipulation was adopted by the Board of Tax 
Appeals as its Findings of Fact (R.8). 

The Germantown Trust Company is a trust 
company organized and existing under the laws 
of the State of Pennsylvania, with its principal 
office in Philadelphia. Pursuant to authorization 
contained in its charter and in provisions of the 
laws of the State of Pennsylvania the company 
conducts a large trust business involving the han¬ 
dling of all forms of trust estates, and also acts as 
agent for various individuals and corporations in 
the custody, handling, and management of their 
investments (K. 16). 

In order to afford persons of small means the 
advantage of investing funds in diversified high 
grade bonds without delay and undue expense and 
under conditions which would permit ready liqui¬ 
dation of the investment, the Germantown Trust 
Company, by agreement dated April 1,1930, formed 
the Germantown Trust Company Bond Invest¬ 
ment Fund (hereinafter referred to as the tax¬ 
payer), of which the Germantown Trust Company 
was designated trustee under the terms of the 
agreement. At all times material to this proceed¬ 
ing the Germantown Trust Company lias acted as 
such trustee under the terms of that agreement 1 
(R. 16-19). 

1 A copy of the agreement of April 1, 1030. the provisions 
of which are not material to the questions raised by this 
appeal, is attached as Exhibit A to the stipulation of facts 
tiled with the Board of Tax Appeals (R. 20-23). 
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On March 15,1933, the Germantown Trust Com¬ 
pany, as trustee under the agreement of April 1, 
1930, filed a so-called “Fiduciary Return of In¬ 
come” on Treasury Form 1041 for the Germantown 
Trust Company Bond Investment Fund for the 
calendar vear 1932 with the Collector of Internal 
Revenue for the First Collection District of Penn¬ 
sylvania' (R. 19). The Germantown Trust Com¬ 
pany, as such trustee, has never filed a Corporation 

Income Tax Return on Treasure Form 1120 for the 

* 

Germantown Trust Company Bond Investment 

Fund for the year 1932 (R. 19). 

The Fidueiarv Return of Income on Form 1041 

filed for the vear 1932 bv the Germantown Trust 

•> 

Company, as trustee, disclosed gross income of 
$29,309.09 for the year 1932, consisting of interest 
on bank deposits, notes, bonds, etc., and deductions 
totaling $2,738.51 (R. 19; Exhibit D facing R. 24). 

On September 17, 1936, the Commissioner of 
Internal Revenue prepared a so-called “Substitute 
Return'* on Form 1120 as trustee, under the agree¬ 
ment of April 1,1930 3 (R. 19). 

- A photostatic copy of the Fiduciary Return of Income, 
Form 1041, filed hv the Germantown Trust Company for the 
year 1932 was attached as Exhibit I) to the stipulation of 
facts filed with the Hoard of Tax Appeals (R. 19). See 
Exhibit I) and schedules attached thereto ( R. 24-2(»). 

-V photostatic copy of the “Substitute Return" prepared 
bv the Commissioner on Form 1120 for the vear 1932 was 

•> V 

attached to the stipulation of facts as Exhibit E (R. 35 and 
Exhibit E facing R. *2G). 
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The individual participants in the fund held by 
the Germantown Trust Company as trustee under 
the agreement of April 1, 1930, who were required 
to make federal income tax returns for the year 
1932 for the amounts of the income of the fund 
distributed or distributable to them included in 
their respective returns the share of the income as 
disclosed bv a schedule attached to the Fiduciary 
Return of Income filed by the Germantown Trust 
Company. The last date on which any participant 
in this fund filed his return was, for the purpose of 
this proceeding, March 15,1933 (R. 19). 

On or about Julv 8. 1936, an internal revenue 
agent recommended that the Germantown Trust 
Company Bond Investment Fund be taxed as a cor¬ 
poration as defined by Section 1111 (2) of the Rev¬ 
enue Act of 1932 and Article 1312 of Treasury 
Regulations 77 (R. 19). 

On February 27, 1937, the Commissioner of In¬ 
ternal Revenue mailed a notice of deficiency to the 

%r 

Germantown Trust Company Bond Investment 
Fund, Germantown Trust Company, Trustee, stat¬ 
ing, among other things, that during the year 1932 
it was operating as a corporation as defined by Sec¬ 
tion 1111 (2) and Article 1312, Regulations 77, 
Revenue Act of 1932 (R. 4-5,19). An appeal from 
this notice was taken to the Board of Tax Appeals 
by a petition filed on May 22, 1937 (R. 2-3). The 
only questions raised by that petition were: (1) 
Whether the Germantown Trust Company Bond 
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Investment Fund was taxable for the year 1932 
as a corporation or as a trust; and (2) whether 
assessment and collection of the deficiency were 
barred at the time the deficiency notice was mailed 
(R. 2-3. S). Without passing upon the question 
whether the Fund was taxable as a corporation or 
as a trust, the Board held that assessment of the 
deficiency was barred by the provisions of Section 
275 (a) of the Revenue Act of 1932 prior to the 
date the deficiency notice was mailed (R. 8-9). 

SPECIFICATION OF ERRORS TO BE URGED 


The Commissioner relies upon the following er¬ 
rors as a basis for this proceeding (R. 10-11) : 

1. The Board of Tax Appeals erred in holding 
and deciding that the tolling of the statute of lim¬ 
itations under Section 275 (a) of the Revenue Act 
of 192S began upon the filing of the fiduciary in¬ 
formation return on Form 1041, on March 15,1933. 

2. The Board of Tax Appeals erred in not hold¬ 
ing and deciding that the filing of the fiduciary in¬ 
formation return on Form 1041 did not start the 
running of the statute of limitations under Section 
275 (a) of the Revenue Act of 1928. 

3. The Board of Tax Appeals erred in holding 
and deciding that a return, such as contemplated by 
the statute, was filed. 

4. The Board of Tax Appeals erred in not hold¬ 
ing that no return, such as contemplated by the 
statute, was filed. 
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5. The Board of Tax Appeals erred in holding 
and deciding that an information return was a re¬ 
turn for the purpose of the tax within the meaning 
of Section 275 (c) of the Revenue Act of 1928. 

6. The Board of Tax Appeals erred in not hold¬ 
ing and deciding that an information return is not 
a return for the purpose of the tax within the mean¬ 
ing of Section 275 (c) of the Revenue Act of 1928. 

7. The Board of Tax Appeals erred in entering 
its final order of redetermination that there is no 
deficiency in the tax. 

8. The Board of Tax Appeals erred in failing to 
enter a final order of redetermination that there is 
a deficiency in the tax in the amount of $3,686, as 
determined by the Commissioner. 

SUMMARY OF ARGUMENT 

The Germantown Trust Company Bond Invest¬ 
ment Fund was formed pursuant to an agreement 
dated April 1, 1930, and the Germantown Trust 
Company was appointed trustee under that agree¬ 
ment. For the taxable vear 1930 the Germantown 
Trust Company, as such trustee, filed a Fiduciary 
Return of Income on Form 1041 (provided for use 
by trustees) for the Germantown Trust Company 
Bond Investment Fund. It never filed a Corpora¬ 
tion Income Tax Return on Form 1120. The 
shareholders, or participants in the Fund, who were 
required to make federal income tax returns for 
1932 included therein their distributive shares of 
the income of the Fund. 
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The Commissioner of Internal Revenue deter¬ 
mined that the Germantown Trust Company Bond 
Investment Fund was an association taxable as a 
corporation for the year 1932 and asserted the 

deficienc-v in tax here in eontroversv. Notice of 
% + 

his determination was mailed to the taxpayer more 

than two vears after the return on Form 1041 was 

filed by the trustee, but less than four years after 

the last date on which any participant in the Fund 

for that vear filed his individual return for 1932. 
* 

The Board of Tax Appeals held that assessment 

of the deficiencv was barred at the time such notice 
* 

was mailed. 

The onlv return filed bv the trustee for income 
• % 

tax purposes for the year 1932 was a “Fiduciary 

Return of Income** on Treasure Form 1041. In 

% 

Commissioner v. Roosevelt <0 Sou Inv. Fund, 89 F. 
(2d) 706, the Circuit Court of Appeals for the 
Second Circuit held that a return of income filed 
by a trustee on Form 1041 was not a “return of the 
tax*' within the meaning of the venue provisions of 
the Revenue Act of 1926, as amended by the Rev¬ 
enue Act of 1934. For that reason, appeals have 
been taken to the Circuit Court of Appeals for the 
Second Circuit and to this Court from the decision 
of the Board in the instant case. In both the Cir¬ 
cuit Court of Appeals for the Second Circuit and 
the Circuit Court of Appeals for the Third Circuit 
the Commissioner has taken the position that the 
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return made bv the trustee on Form 1041 is a “re- 
•> 

turn of the tax” for the purpose of conferring 
jurisdiction upon the Circuit Court of Appeals in 
which is located the office of the collector to whom 
the return was made. However, if the Circuit 
Court of Appeals for the Second Circuit was cor¬ 
rect in its decision in Commissioner v. Roosevelt <£ 
Son Inv. Fund, supra , this Court has jurisdiction 
of the instant proceeding. 

Assessment of the proposed deficiency was not 

barred at the time the deficiency notice herein was 

*> 

mailed. Although the statute (Section 275 (a) of 
the Revenue Act of 1932) provides a general two- 
year limitation upon assessment after the return 
is filed. Section 275 (c) provides a longer period 
for assessment where a corporation (in this case 
a trust which the Commissioner has ruled is tax¬ 
able as a corporation) makes no return of the in¬ 
come tax imposed by Title I of the Act, but the 
shareholders report in their individual returns 
their distributive share of the income. This pro¬ 
vision was first enacted as Section 277 (a) (5) of 
the Revenue Act of 1926, and was inserted in the 
Act “to make certain that if in the future the 
beneficiaries of a trust or the members of an asso¬ 
ciation include their distributive share in their 
income-tax return, and if at a later date it should 
be held that the trust or association is subject to the 
corporation tax and should have made the return, 
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the statute of limitations as applied to the trust 
or association shall run from the dates above 
specified. '* 

This provision was clearly intended to provide a 
special period of limitation for cases such as the 
case under review. The Fiduciary Return of In¬ 
come was not a return of tax, but an information 
return disclosing the amount of income and the 
beneficiaries or participants entitled to it. The 
fact that the return filed contained sufficient in¬ 
formation to permit the Commissioner to compute 
the tax of the Bond Investment Fund as though it 
were a corporation is immaterial to the question 
involved. 

ARGUMENT 

This proceeding involves the same question of 
limitation as that involved in Commissioner v. 
Roosevelt cf’ Son Inv. Fund, 89 F. (2d) 706 (C. C. 
A. 2d). In that case the Circuit Court of Appeals 
for the Second Circuit, without passing upon the 
statute of limitations issue, held that it did not 
have jurisdiction of the appeal. In dismissing the 
Commissioner's appeal in that case the Circuit 
Court of Appeals for the Second Circuit impliedly 
held that the appeal should have been taken to this 
Court. The Commissioner was not convinced of the 
correctness of that decision, but there was no con¬ 
flict of decisions and a petition for a writ of certio¬ 
rari was not filed. In view of that decision, however, 
the Commissioner, in order to protect the interests 
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of the Government, filed petitions for review of the 
Board’s decision in this case by this Court and also 
by the Circuit Court of Appeals for the Third Cir¬ 
cuit. The appeal to the Circuit Court of Appeals 
for the Third Circuit was argued before that court, 
both on the question of .'jurisdiction and on the 
question of the statute of limitations on April 13, 
1939, and the appeal is now awaiting decision by 
that court. 

In view of the above situation, this Court will 
want to examine the question of its own jurisdiction 
in this case. 

I 

This Court has jurisdiction of this appeal 

In Commissioner v. Roosevelt <£ Son Inv . Fund, 

supra, as in this case, the taxpayer filed a so-called 

Fiduciary Return of Income on Form 1041. The 

Commissioner held that the Fund was taxable as a 

corporation and determined the deficiency there in 

controversy, the deficiency being for the year 1929. 

His deficiency notice, as in this case, was mailed 

more than two vears after the return on Form 

* 

1041 -was filed, but less than four years after the 
last shareholder or participant in the Fund had 
filed his income tax return for the year involved. 
In appealing to the Board of Tax Appeals the 
trustees in that case raised the question whether 
the Fund was taxable as a corporation or as a 
trust, and also whether assessment was barred by 
the two-year limitation provision contained in Sec- 
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tion 275 (a) of the Revenue Act of 1928, c. 852, 45 
Stat. 791. The Commissioner took the position 
that the assessment period was governed by Sec¬ 
tion 275 (c) of that Act. 

The Board of Tax Appeals held that the de- 
ficieney was barred bv the two-vear limitation con- 
tained in Section 275 (a) of the 1928 Act. See 34 
B. T. A. 38. The Commissioner filed a petition for 
review of that decision by the Circuit Court of Ap¬ 
peals for the Second Circuit. There the taxpayer 
moved to dismiss the appeal on the ground that the 
court was without jurisdiction, citing Section 1002 
of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended by Section 519 of the Revenue Act of 1934, 
c. 277, 48 Stat. 6S0. 


The provisions of Section 275 (a) and (e) of the 
Revenue Act of 1932, c. 209, 47 Stat 169, here in¬ 
volved are identical with Section 275 (a) and (c) 
of the 1928 Act involved in the Roosevelt <(• Son 
Inv. Fund case. Section 275 (e), supra, upon 
which the Commissioner relies here as fixing the 
period for assessment provides that if a corpora¬ 
tion “makes no return of the tax imposed by this 
title," but each shareholder includes in his return 
his distributive share of the net income, then the 
tax of the corporation may be assessed within four 
years after the last date on which any such share¬ 
holder's return was filed. Section 1002 (a) of the 
Revenue Act of 1926, supra, as amended by Sec¬ 
tion 519 of the Revenue Act of 1934, dealing with 
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venue in the ease of appeals from the Board of 
Tax Appeals, provides that a decision of the Board 
may be reviewed by the Circuit Court of Appeals 
“for the circuit in which is located the collector’s 
office to which was made the return of the tax in 
respect of which the liability arises,” or, if no re¬ 
turn was made, then bv this Court. 

7 « 

It will be noted that Section 275 (c) of the 1932 
Act and Section 519 of the 1934 Act both use the 
words “return of the tax.” In the Roosevelt <C* 
Son Inv. Fund case, supra, and in the appeal now 
pending before the Circuit Court of Appeals for 
the Third Circuit from the Board's decision in this 
case the Commissioner took the position that the 
taxpayer made no “return of the tax” within the 
meaning of Section 275 (c), supra, thus making 
the four-year limitation provision applicable, 4 but 
that, on the other hand, the return on Form 1041 
which the taxpayer actually filed with the proper 
Collector of Internal Revenue was a sufficient “re¬ 
turn of the tax” within the meaning of Section 
1002, supra, as amended by the 1934 Act, to give the 
Circuit Court of Appeals jurisdiction of the appeal. 
The court in Commissioner v. Roosevelt <£ Son Inv. 
Fund, supra, seemed to think the Commissioner was 
taking inconsistent positions, and the substance of 

4 The Commissioner's position with respect to the con¬ 
struction of this section as it affects the statute of limitations 
question here involved is dealt with in the next section of 
this brief, infra , pp. 21-28. 

163634—3C-3 
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its decision is that the words “return of the tax’’ 
means the same in both instances. In both cases 
the Commissioner argued that there was no incon¬ 
sistency in his position, and that it does not neces- 
sarilv follow, merely because the words “return of 
the tax’- is used in both sections, that they both 
mean the same return. 

In taking* that position the Commissioner 
pointed out that courts frequently have held that 
the same word may have a different meaning when 
used in a different section of the statute. See 
Helve ring v. Brit ish- American Tobacco Co., 69 F. 
(2d) 528, 530 (C. C. A. 2d), affirmed. 293 U. S. 95, 
and Helvering v. Stockholms d'C. Bank, 293 U. S. 
S4, 86-88, involving construction of the word 
“ obligation ” as used in different provisions of the 
same revenue act. Numerous cases may be found 
in which “may,” “shall,” and “must,” “it shall 
be lawful/’ “authorized,” and “authorized and em¬ 
powered” are construed to be mandatory or per¬ 
missive depending upon the sense in which they 
are used. 

For examples of cases construing particular 
words in tax statutes see United States v. Ninety- 
nine Diamonds, 139 Fed. 961, 966 (C. C. A. 8th), 
construing the word “false”; Eliot Nat. Bank v. 
Gill, 218 Fed. 600 (C. C. A. 1st), and National 
Bank of Commerce v. Allen, 223 Fed. 472 (C. C. A. 
8th), construing the words “false and fraudu¬ 
lently”; Oglesby Coal Co. v. Commissioner, 46 F. 
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(2d) 617 (C. C. A. 7th), construing the word “com¬ 
puted”; Darby-Lynde Co. v. Alexander, 51 F. (2d) 
56 (C. C. A. 10th), construing “gross income”; 
Ayer v. Commissioner, 63 F. (2d) 231 (C. C. A. 
2d), certiorari denied, 289 U. S. 752, construing 
“individual” and “persons other than an individ¬ 
ual” as used in Section 1002 of the Revenue Act of 
1926. See also United States v. Fisk, 3 Wall. 445. 

In Commissioner v. Roosevelt & Son Inv. Fund, 
supra, and in the appeal taken to the Third Circuit 
in the instant ease, it was argued that the words 
“return of the tax” as used in each section under 
consideration must be construed in the light of 
their context, and the section as a whole must be 
given a reasonable construction, and that courts 
will not hesitate to depart from a literal interpre¬ 
tation of the language used in a statute where they 

consider such a course necessarv to arrive at the 

* 

real intention of the legislature, citing Darby- 
Lynde Co. v. Alexander, supra; United States v. 
Ryan, 284 U. S. 167, 175; United States v. Fisher, 
2 Cranch 358, and Treat v. White, 181 U. S. 264, 
267-268. 

It is true, as pointed out in Commissioner v. 
Roosevelt d' Son Inv. Fund, siipra, p. 708, that the 
court has no jurisdiction to review a decision of the 
Board where the facts do not bring the case within 
the provisions of Section 1002, supra, as amended. 
It was argued, however, that the facts here in¬ 
volved do bring the case within the provisions of 
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tlie statute designating the venue of the Circuit 
Courts of Appeals, and that in denying jurisdiction 
in Commissioner v. Roosevelt d • Son Inv. Fund, 
supra, the court misconstrued the statute. 

If there is anv ambiguitv in the language used 
in either of the sections under discussion the court 
must look to the intention of Congress in enacting 
each provision. Cf. Burnet v. Guggenheim, 288 
U. S. 280: McCaughn v. Hershey Chocolate Co., 
2S3 U. S. 4S8: Burnet v. Thompson Oil d’ G. Co., 
283 U. S. 301: Hecht v. Malley, 265 U. S. 144; 
Latimer v. United States, 223 U. S. 501. The ob¬ 
ject which the legislative body sought to attain, or 
the evil which it was endeavoring to remedv, is 
always a proper subject of inquiry in determining 
legislative intention. The statute as a whole, as 
well as its legislative historv, mav be considered in 

«. V 7 b 

determining legislative intention. 

When Section 275 (c*) of the Revenue Act of 
1932. supra, and Section 519 of the 1934 Act, supra, 
are considered in the light of these principles it 
becomes readily apparent that they were enacted 
for entirelv different reasons and were intended 
to accomplish entirely different results. Section 
275 (c). supra, first appeared in the Revenue Act 
of 1926 as Section 277 (e), and has been retained 
in the same form in all subsequent revenue acts. 5 

5 See Sect on 275 (c) of the Revenue Acts of 192$, 1932, and 
1934: Section 275 (e) of the Revenue Acts of 1934 and 1936, 
c. 690. 49 Stat. 104$: Section 275 (g) of the Revenue Act 
of 193$. c. 2$9. 52 Stat. 447. 
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As will appear more fully later, the purpose of 
this provision was to fix the period of limitation 
upon assessment in a special class of cases. On the 
other hand, Section 519 of the 1934 Act. supra, was 
enacted to amend Section 1002 of the Revenue Act 
of 1926 dealing; with the venue of Circuit Courts 
of Appeals in appeals from the Board of Tax 
Appeals. The purpose of its enactment will become 
apparent when events leading up to its enactment 
are considered. 


The Board of Tax Appeals was created by Sec¬ 
tion 900 of the Revenue Act of 1924. c. 234, 43 Stat. 
253, and was given jurisdiction to hear and de¬ 
termine appeals from the Commissioner’s de¬ 
termination of deficiencies in federal income, 
estate, and gift taxes. Hearings before the Board 
were to be conducted “in accordance with such 


rules of evidence and procedure as the Board may 
prescribe.** Xo appeal from a decision of the 
Board was provided for but the aggrieved partv 
was given the right to proceed dr novo in the proper 
court, the findings of fact made by the Board being 
prhn-tt facie evidence of the facts stated therein. 

Section 1000 of the Revenue Act of 1926, c. 27, 


44 Stat. 9, continued the Board as an independent 

agenev in the Executive Branch of the Government 

witli greatly enlarged powers and duties. Appeals 

from decisions of the Board were authorized bv 

%/ 

Section 1001 (a) of the Act, and Section 1002 fixed 
the venue of the appellate courts. That section 
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provided that in the ease of an individual the de¬ 
cision should be reviewed ‘‘by the Circuit Court of 
Appeals for the circuit whereof he is an inhabitant, 77 
or if not an inhabitant of any circuit, then by this 
Court; that in the case of a person other than an 
individual the decision should be reviewed “by the 
Circuit Court of Appeals for the circuit in which 
is located the office of the collector to whom such 
person made the return,' 7 or if no return was made, 
then by this Court; 6 that in the case of a corpora¬ 
tion which had no principal place of business or 
principal office or agency in the United States the 
decision should be reviewed by this Court; and 
that in the case of an agreement between the Com¬ 
missioner and the taxpayer, “then by the Circuit 
Court of Appeals for the circuit, or the Court of 
Appeals of the District of Columbia, as stipulated 
in such agreement. 7 ' 

Thereafter certain cases arose in which, by stipu¬ 
lation, appeals were taken by corporate taxpayers 
to Circuit Courts of Appeals other than the circuit 
in which the return was made or this Court. In 
those cases it was held that subdivision (d) of Sec¬ 
tion 1002, supra, did not give unlimited choice of 
the appellate court to which an appeal could be 
taken. See Massachusetts Fire and Marine Ins. 

6 The term “person" was defined by Section 2 (a) (1) of 
the Act as an individual, a trust or estate, a partnership, or 
a corporation. The term “corporation" was defined by para¬ 
graph (2) to include associations, joint-stock companies, 
and insurance companies. See Ayer v. Commissioner. 03 F. 
(2d) 231 (C. C. A. 2d), certiorari denied, 281) U. S. 752. 
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Co. v. Commissioner, 42 F. (2d) 189 (C. C. A. 2d) ; 
Nash-Breyer Motor Co. v. Commissioner, 42 F. 
(2d) 192 (C. C. A. 2d), affirmed, 283 U. S. 483; 
Grain King Mfg. Co. v. Commissioner, 47 F. (2d) 
60S (C. C. A. 2d), and Spring Canyon Coal Co. v. 
Commissioner, 38 F. (2d) 764 (C. C. A. 8th). 

Cases also arose involving jurisdiction of the 
Circuit Courts of Appeals where the taxpayer had 
died after the proceeding was instituted before the 
Board and the proceeding had been continued by 
the personal representative of the decedent. See 
Rusk v. Commissioner, 53 F. (2d) 428 (C. C. A. 
7th); Matheson v. Commissioner, 54 F. (2d) 537 
(C. C. A. 2d) ; Turner's Estate v. Helvering, 68 F. 
(2d) 759 (App. D. C.); Ayer v. Commissioner, 63 
F. (2d) 231 (C. C. A. 2d), certiorari denied, 289 
U. S. 752. 

Section 519 of the 1934 Act, supra, was enacted 
after these definitive decisions. As amended, the 
statute now provides for a review of all cases, 
whether the taxpayer is an individual or a person 
other than an individual, “bv the Circuit Court of 
Appeals for the circuit in which is located the col¬ 
lector's office to which was made the return of the 
tax in respect of which the liability arises,” or if 
no return was made, then bv this Court, unless 
taken to some other court by stipulation pursuant 
to subsection (b) of the section as amended. 

When considered in the light of those decisions 
it is apparent that the purpose of the 1934 amend¬ 
ment was twofold: (1) to provide a uniform rule 
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in all cases where a return had been filed; and (2) 
to give the parties a wider latitude in stipulating 
the court to which an appeal could be taken. 

The legislative history of Section 519, supra? 
does not add much enlightenment. It was first in¬ 
serted bv the Committee on Finance of the Senate 
after the bill passed the House, and was adopted 

bv the Senate, but no reference was made to it in 
* 

S. Rep. No. 558, 73d Cong., 2d Sess. The con¬ 
ference committee accepted the Senate amendment 
with the explanation that it amended the law “so 
as to provide for review in the circuit in which is 


located the collector’s office 


in which the return was 


filed, or by the Court of Appeals of the District of 
Columbia if no return was filed." II. Rep. No. 
1385. 73d Cong.. 2d Sess., p. 28. Appendix, infra, 


p. 31. 

Nothing in the legislative historv of the section 
suggests any reason for using the words “return 
of the tax in respect of which the liability arises'’ 
instead of merelv using the word “return" as it 


was used in Section 1002 (b) of the 1926 Act. 
However, it would not be unreasonable to assume 
that this language was used to designate with more 
particularity the court to which an appeal would lie 


in the case of transferees, executors, administra¬ 


tors and others who did not file the return which 
gave rise to the liability in suit. 

In the Roosevelt <£' Son Inc. Fund case, and in 
the hearing before the Third Circuit in this case, 
it was urged by the Commissioner that there is 
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nothing in the language of the Act, or in the rea¬ 
sons for its enactment, to suggest that a taxpayer 
should not be permitted to prosecute ail appeal to 
the Circuit Court of Appeals of its own jurisdic¬ 
tion in the event of a decision against it, and that 
if such court would have jurisdiction of an appeal 
by the taxpayer it would have jurisdiction of an 
appeal by the Commissioner. Yet it is the return 
in respect of which the liability here involved 
arises. 

The foregoing statement of the reasons advanced 
by the Commissioner in support of his position 
before the Circuit Courts of Appeals for the Sec¬ 
ond and Third Circuits on the question of venue 


there involved is not intended as an admission that 


this Court is without jurisdiction of the instant 
appeal. The substance of the argument made by 
the Commissioner before those courts is set out 
above only for the purpose of assisting this Court 
in the determination of its own jurisdiction. The 
Circuit Court of Appeals for the Second Circuit has 
already refused to accept that argument, and if its 
decision in Commissioner v. Roosevelt <£• Son Inv- 
Fund, supra, is correct it would seem to follow 
that this Court has jurisdiction of the instant 
proceeding. 

II 


Assessment of the proposed deficiency is not barred by 
the statute of limitations 

The Germantown Trust. Company, as trustee 
under the agreement of April 1, 1930, filed a Fi- 
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duciarv Return of Income on Form 1041 for the 
* 

Germantown Trust Company Bond Investment 
Fund for the year 1932 (R. 19). The Commis¬ 
sioner determined that the Fund is taxable for that 
year as a corporation (R. 4-5, 19), while the tax¬ 
payer contends that it is taxable under Section 161 
of the Revenue Act of 1932 as a trust (R. 2-3). 

The return on Form 1041 was filed March 15, 
1933 (R. 19). The Commissioner's deficiency 
notice was mailed on February 27,1937. more than 
two years after the return was filed (R. 4,19). The 
taxpayer alleged that assessment of the deficiency 
involved was barred by the statute of limitations 
at the time the deficiency notice was mailed (R. 2, 
3). Its position is that the case is governed by the 
two-year limitation provision contained in Section 
275 (a) of the Revenue Act of 1932. The Commis¬ 
sioner's position is that under the facts, the ease 
is governed by the four-year limitation provision 
contained in Section 275 (e), and that assessment 
of the deficiency was not barred when his deficiencv 
notice was mailed. 7 

The Board of Tax Appeals, following its earlier 
decision in Roosevelt d • Son Investment Fund v. 
Commissioner , 34 B. T. A. 3S, held that the return 
filed contained all of the information necessary to 
enable the Commissioner to compute the taxpayer's 

T If not burred at the time the deficiency notice was mailed 
the period for assessment is suspended by Section 2T7 of the 
Act. 
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liability, and that therefore the case is governed 
by section 275 (a), supra . In so holding, we sub¬ 
mit, the Board committed error and its decision 
should be reversed. 

Incidentally, since the instant appeal was filed 
the Board has changed its opinion on this question. 
In Lee H. Marsha]] Heirs v. Commissioner, 39 
B. T. A. 101, the Board reversed its decision in the 
Roosevelt case and held under similar facts that 
the case was governed by the four-year limitation 
provision contained in Section 275 (c) of the 1932 
Act. This later decision of the Board is in ac¬ 
cordance with the decision of the Circuit Court of 
Appeals for the Second Circuit in Commissioner 
v. Roosevelt d Son Inv. Fund, supra, that the re¬ 
turn in that case filed on Form 1041 was not a 
“return of the tax" imposed by the 1928 Act within 
the meaning of Section 275 (c). We submit this 
later decision embodies a correct interpretation of 
the statute. 3 Cf. American Circus Joint Venture 
v. Commissioner, 39 B. T. A. 605, 611. 

All of the provisions limiting the time within 
which the income taxes imposed by the Revenue 
Act of 1932 may be legally assessed are contained 
in Section 275 of the Act. The exceptions to the 
periods therein prescribed are set out in Section 
276. 


8 The taxpayer has filed petitions for review of the Board’s 
decision in Lee II. Marshall Heirs v. Commissioner , supra , 
bv this Court and by the Circuit Court of Appeals for the 
Third Circuit. 
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Subsection (a) of Section 275 contains the gen¬ 
eral period of limitation. It provides that as a 
general rule the amount of income taxes imposed 
bv the Act shall be assessed within two rears after 

V * 

the taxpayer's return is filed. Subsection (b) pro¬ 
vides that in the case of income received during the 
lifetime of a decedent, or by his estate during the 
period of administration, or by a corporation con- 
templating dissolution, the amount of income tax 
shall be assessed within one year after written re¬ 
quest therefor (filed after the return is made) by 
the proper person. Subsection (c) of Section 275 
provides: 

(c) Corporation and Shareholder .—If a 
corporation makes no return of the tax im¬ 
posed by this title, but each of the share¬ 
holders includes in his return his distribu¬ 
tive share of the net income of the corpora¬ 
tion. then the tax of the corporation shall be 
assessed within four years after the last date 
on which any such shareholder's return was 
filed. 

It is clear from a consideration of Section 275 as 
a whole, together with the exceptions contained in 
Section 276 (cf. Crooks v. Harrelson, 35 F. (2d) 
416 (C. C. A. 8th), affirmed, 282 U. S. 55; Gilbert v. 
Commissioner, 56 F. (2d) 361 (C. C. A. 1st)), that 
subsection (a) was intended as a general provision 
applicable to all cases not otherwise provided for, 
and that subsections (b) and (c) were intended as 
special limitation provisions applicable to special 
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classes of cases. It is the Commissioner’s conten¬ 
tion that the facts bring the instant case within the 
special class for which a longer period was pre¬ 
scribed by subsection (c). supra. 

As pointed out above (p. 16 and Note 5), this 
provision was first included in the revenue statutes 
as Section 277 (a) (5) of the Revenue Act of 1926, 
applicable to taxes imposed under that Act. In 
explaining the reason for including this provision 
in the 1926 Act the Ways and Means Committee of 
the House stated (II. Rep. No. 1, 69th Cong., 1st 
Sess.. p. 11): 

LIMITATION OF ASSESSMENTS 


Section 277 (a) (4). This section provides 
that if a corporation makes no return of the 
tax imposed by this bill, but each of the 


shareholders includes in his return his dis¬ 
tributive share of the net income of the cor¬ 
poration, then the tax of the corporation 
shall be assessed within four vears after the 
last date on which any such shareholder’s 
return was filed. This provision is limited 
to taxes imposed under this bill, and it is 
incorporated in the bill to make certain that 
if in the future the beneficiaries of a trust 
or the members of an association include 
their distributive share in their income-tax 
return, and if at a later date it should be 
held that the trust or association is subject 


to the corporation tax and should have made 
the return, the statute of limitations as ap¬ 
plied to the trust or association shall run 
from the dates above specified. 
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The Senate Finance Committee repeated this ex¬ 
planation in its report (S. Rep. No. 52, 69th Cong., 
1st Sess.,p. 28). 

The language of Section 275 (c) seems entirely 
clear, but when considered in the light of the above 
explanation (Duplex Co. v. Dec ring, 254 U. S. 443, 
474). and the conditions and circumstances sur¬ 
rounding its enactment (Carbon Steel Co. v. Lew- 
ell gn, 258 Fed. 533 (C. C. A. 3d), affirmed, 251 U. S. 
501: Xorth American Creamery Co. v. Will cuts, 
38 F. (2d) 483 (Minn.), appeal dismissed, 49 F. 
(2d) 1082 (C. C. A. 8th)), there can be no doubt 
of its purpose. It provides that if a corporation 
“make no return of the tax imposed by this title, 
but each of the shareholders includes in his return 
his distributive share'’ of the corporation's net 
income, then the tax of the corporation may be 
assessed within four vears after the last date on 
which anv shareholder's return was filed. The 
term “corporation” as here used has been defined 

bv the several revenue acts to include associations 
* 

taxable as corporations. See Section 1 of the Rev¬ 
enue Acts of 1918, c. 18, 40 Stat. 1057; 1921, c*. 136, 
42 Stat. 227; 1924, c. 234, 43 Stat. 253; and 1926. 
Section 701 of the 1928 Act; Section 1111 of the 
1932 Act: Section 801 of the 1934 Act; Section 501 
of the 1935 Act. c. S29. 49 Stat 1014; and Section 
1001 of the 1936 Act. The provision was origi- 

nallv enacted “to make certain that if in the future 

•/ 

the beneficiaries of a trust or the members of an 
association include their distributive share” of 
the income in their individual return, “and if at a 


later date it should be held that the trust or asso¬ 
ciation is subject to the corporation tax and should 
have made the return,” then the Commissioner 
shall have a longer period for assessing the tax 
against the trust or association than that applicable 
to taxpayers generally. 

The reason for granting the Commissioner a 
longer time for assessment against the trust or as¬ 
sociation mav be inferred from the historv of liti- 
gation involving the question what constitutes a 
trust or association for income tax purposes. At 
that time the Supreme Court had not decided Mor¬ 
rissey v. Commissioner, 296 U. S. 344; Swanson v. 
Commissioner , 296 U. S. 362; Helvering v. Combs, 
296 U. S. 36o, and Helvering v. Coleman-Giibert, 
296 U. S. 369, establishing some of the principles 
upon which their taxable status are to be 
determined. 9 

In this case (R. 8), and in the Roosevelt <£ Son 
Inv. Fund case, supra, the Board found that the 
Fiduciarv Return of Income on Form 1041 con- 
tained all of the information necessary to permit 
the Commissioner to compute the tax liability of 
the Fund on the basis of taxing it as a corpora¬ 
tion. 10 Because of this fact it held that the return 

9 It is significant that this same condition led to the enact¬ 
ment of Section 704 of the Revenue Act of 192S two rears 
later. See S. Rep. No. 900. 70th Cong., 1st Sess., pp. 44—45; 
H. Rej). No. 1882. 70th Cong., 1st Sess.. p. 24. 

10 In this case the income reported on Form 1041 was made 
the basis of the Commissioner's deficiency determination, and 
was also used as a basis for preparing the “Substitute 
Return v on Form 1120. 
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on Form 1041 was sufficient to start the running of 
the general limitation provisions contained in Sec¬ 
tion 275 (a), supra. We submit, however, this fact 
is not important. The fact that a fiduciary return 
was filed rather than a return of tax, and that the 
income of the Fund was reported by the individual 
shareholders or participants, are the facts which 
bring the case within the special class for which a 
separate limitation period is prescribed. 

The cases cited by the Board in Roosevelt <f* 
Son Investment Fluid v. Commissioner, 34 B. T. A. 
38. 44—45, as well as other decisions of the same 
import, are not in point. They all involved the 
question whether the return filed was a sufficient 
compliance with the statutory requirements that a 
return be filed to start the running of the general 
statute of limitations. None of them involved the 
question whether the facts of the particular case 
brought it within some special class for which a 
separate limitation period was provided. 

CONCLUSION 

The decision of the Board of Tax Appeals on 
the statute of limitations issue should be remanded 
and the Board directed to determine the taxpayer’s 
appeal on the merits. 

Respectfully submitted. 

Sew all Key, 

Acting Assistant Attorney General. 

F. E. Youxgmax, 

Special Assistant to the Attorney General. 

July 1939. 


APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 1002. Such decision may be re¬ 
viewed— 

(a) In the case of an individual, by the 
Circuit Court of Appeals for the Circuit 
whereof he is an inhabitant, or if not an in¬ 
habitant of any circuit, then by the Court of 
Appeals of the District of Columbia. 

(b) In the case of a person (other than 
an individual), except as provided in sub¬ 
division (c), by the Circuit Court of Ap¬ 
peals for the circuit in which is located the 
office of the collector to whom such person 
made the return, or in case such person 
made no return, then by the Court of Ap¬ 
peals of the District of Columbia. 

(c) In the case of a corporation which had 
no principal place of business or principal 
office or agency in the United States, then 
by the Court of Appeals of the District of 
Columbia. 

(d) In the case of an agreement between 
the Commissioner and the taxpayer, then 
by the Circuit Court of Appeals for the cir¬ 
cuit, or by the Court of Appeals of the Dis¬ 
trict of Columbia, as stipulated in such 
agreement (U. S. C., Title 26, See. 641). 

Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 275. Period of limitation upon as¬ 
sessment AND COLLECTION. 

Except as provided in section 276: 

(a) General Rule .—The amount of in¬ 
come taxes imposed by this title shall be 
assessed within two years after the return 
was filed, and no proceeding in court with¬ 
es*) 


30 


out assessment for the collection of such 
taxes shall be begun after the expiration of 
such period. 

(b) Request for Prompt Assessment .—In 
the case of income received during the life¬ 
time of a decedent, or by his estate during 
the period of administration, or by a cor¬ 
poration, the tax shall be assessed, and any 
proceeding in court without assessment for 
the collection of such tax shall be begun 
within one year after written request there¬ 
for (tiled after the return is made) by the 
executor, administrator, or other fiduciary 
representing the estate of such decedent, or 
by the corporation, but not after the expira¬ 
tion of two rears after the return was filed. 
This subsection shall not apply in the case 
of a corporation unless— 

(1) Such written request notifies the Com¬ 
missioner that the corporation contemplates 
dissolution at or before the expiration of 
such rear: and 

(2) The dissolution is in good faith be¬ 
gun before the expiration of such year; and 

(3) The dissolution is completed. 

(c) Corporation and Shareholder .—If a 
corporation makes no return of the tax im¬ 
posed by this title, but each of the share¬ 
holders includes in his return his distributive 
share of the net income of the corporation, 
then the tax of the corporation shall be 
assessed within four years after the last date 
on which any such shareholder’s return was 
filed. 

Revenue Act of 1934. c. 277, 48 Stat. 680: 

Sf.c. 519. Venue for appeals from Board 
of Tax Appeals. 

(a). Section 1002 of the Revenue Act of 
1926 is amended to read as follows: 


31 


“venue 

“Sec. 1002. (a) Except as provided in 
subdivision (b), such decision may be re¬ 
viewed by the Circuit Court of Appeals for 
the circuit in which is located the collector’s 
office to which was made the return of the 
tax in respect of which the liability arises 
or, if no return was made, then by the Court 
of Appeals of the District of Columbia. 

“(b) Notwithstanding the provisions of 
subsection (a), such decision may be re¬ 
viewed by any Circuit Court of Appeals, or 
the Court of Appeals of the District of Co¬ 
lumbia, which may be designated bv the 
Commissioner and the taxpayer by stipu¬ 
lation in writing.’’ 

(b) Section 1002 of the Revenue Act of 
1926, as amended by this section, shall be 
applicable to all decisions of the Board ren¬ 
dered on or after the date of the enact¬ 
ment of this Act, and such section, as in 
force prior to its amendment by this section, 
shall be applicable to such decisions rendered 
prior thereto, except that subdivision (b) 
thereof may be applied to any such decision 
rendered prior thereto (U. S. C., Title 26, 
Sec. 641). 

H. Rep. No. 1385,73d Cong., 2d Sess., p. 28: 

Amendment no. 150: Subsection (a) of 
this amendment amends the provisions of 
existing law which relate to venue of ap¬ 
peals from the Board of Tax Appeals to 
the Circuit Courts of Appeal or the Court of 
Appeals of the District of Columbia so as 
to provide for review in the circuit in which 
is located the collector’s office in which the 
return was filed, or the Court of Appeals of 
the District of Columbia if no return was 



filed. It further specifically authorizes the 
Commissioner and the taxpayer to stipulate 
review by any Circuit Court of Appeals or 
to stipulate review by the Court of Appeals 
of the District. 

The amendments explained above are ap¬ 
plied to all decisions of the Board made on or 
after the date of the enactment of the act but 
not to those rendered before such time ex¬ 
cept that the provisions authorizing stipu¬ 
lation of court of review by the Commis¬ 
sioner and the taxpayer may be applied to 
decisions rendered prior to that time. The 
House recedes with an amendment chang¬ 
ing the section number. 
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